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AGREEMENT BY NOTARY TO PERMIT BANK TO RETAIN 
HIS NOTARIAL FEES VOID 


In a recent decision of the Supreme Court of New Jersey, it ap- 
peared that the plaintiff, who was a notary public, was employed by 
the defendant bank. Among his duties was the protesting of com- 
mercial paper held by the bank. The plaintiff was paid a regular 
salary and it was agreed that all notarial fees for his services as notary 
should be paid to and retained by the bank. 

After the plaintiff left the bank’s employ he brought this action 
to recover the amount of the fees received by the bank. The case is 
Geddis v. Westside National Bank of West Paterson, 145 Atl. Rep. 
731. 

The court held that the agreement between the notary and the bank 
was contrary to public policy and void and that the notary was en- 
titled to recover the fees. The opinion of the court reads as follows: 

‘*This is a motion to strike out an answer. The complaint alleges 
that the plaintiff was employed by defendant; that while he was so 
employed he was a notary public of New Jersey and entitled to receive 
certain fees as such notary for the protesting, which was connected 
with that office; that these fees were collected by defendant and kept 
by it. He is no longer in the defendant’s employ. The suit was 
brought by him to recover these fees. 

‘*Defendant answers, and admits these facts, but says that in con- 
sideration of the employment of plaintiff, pursuant to an agreement 
entered into between plaintiff and defendant, these fees all became the 
property of the defendant and were placed to its credit. 

‘*Plaintiff now moves to strike out the answer on the ground that 
it sets up no defense to the action. 

‘*Counsel for plaintiff alleges that the assignment of the fees by 
plaintiff to defendant was void as against public policy. 

‘*Both counsel agree that a notary public is a publie officer. 

‘*The assignment of future earnings of a public officer in this state 
is declared void as against public policy. Schwenk v. Wyckoff, 46 N. 
J. Eq. 560, 20 A. 259, 9 L. R. A. 221, 19 Am. St. Rep. 438. Counsel 
for plaintiff also cites cases to the same effect in other jurisdictions. 
But, inasmuch as this ease is by our Court of Errors and Appeals, it 
is sufficient and controlling. One of the leading cases on this subject. 
cited by Justice Reed in the above ease, is Bliss v. Lawrence, 58 N. Y. 
442, a decision by the Court of Appeals of the State of New York. 
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‘‘Counsel for defendant apparently agrees that such assignment is 
against public policy, but argues that by the acceptance of his salary 
without objection and permitting the crediting of the fees to the de- 
fendant, plaintiff is now estopped from repudiating the agreement and 
from claiming that these notary fees now belong to him. The case of 
Love v. Mayor, ete., of City of Jersey City, 40 N. J. Law, 456, cited 
by counsel for defendant, is not in point. 

‘*In that ease, Love was employed by the city at a fixed salary, 
which was reduced during the term for which he had been elected. 
The court held: (1) The ordinance fixing the terms and salaries of 
municipal officers was not in the nature of a contract with such officer ; 
(2) the Legislature might authorize the reduction of the salary of the 
collector appointed for three years, during the continuance of such 
term; (3) if Love continued in office receiving monthly payments dur- 
ing the term, he thereby waived all objections to such reduction. The 
case did not involve the question of public policy. 

‘Counsel for defendant argues that, conceding the invalidity of 
the bargain, because against public policy, the plaintiff is estopped 
from alleging it at this time, because he never objected to the arrange- 
ment, and, without objection, permitted the bank to collect these fees 
and appropriate them to its own use. This contention seems to be 
supported by the cases of De Boest v. Gambell, 35 Or. 368, 58 P. 72, 
353, and Second National Bank v. Ferguson, 114 Ky. 516, 71 8. W. 
429. Both of these cases recognize the doctrine that the agreement 
was void as against public policy, but both hold that by the acceptance 
of his pay without objection, he is estopped from setting it up at a 
later date. 

‘‘In this proposition I cannot acquiesce. To permit one to retain 
the fees of a public officer, while the law demands that he, as such 
officer, perform the services, is one of the grounds which leads the 
courts to declare such an arrangement against public policy. It seems 
to me that, if the agreement was against public policy, no acquies- 
cence in such arrangement, by plaintiff, could operate to render plain- 
tiff unable to claim the invalidity thereof. 

““There seems to be no doubt that, expept where the agreement was 
void as against public policy, the plaintiff could waive any irregulari- 
ties, but, if the contract was void ab initio, how could any conduct on 
the part of the plaintiff operate to make it valid, and thus frustrate 
the policy of the law in declaring it void on the ground that it was 
against public policy? The public interest lies at the bottom of the 
whole matter and the conduct of a party could not frustrate the pub- 
lic interest.’’ 


Two other decisions holding to the same effect as the case under 
discussion, previously published in the Banking Law Journal, are 
Pistech v. Bank, Ill., 137 N. E. Rep. 198, 40 B. L. J. 1 and Ohio Na- 
tional Bank v. Hopkins, 8 App. Cas. D. C. 146, 38 B. L. J. 71. 

In each of these cases it appeared that the notary had agreed to 
permit the bank to retain a portion of his notorial fees and in each 


it was held that the notary could recover the amount retained by the 
bank. 
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RIGHT OF BANK TO APPLY DEPOSIT TO DEPOSITOR’S 
DEBT 


A bank has, in general, the right to apply a deposit to the satis- 
faction of a debt owing to it by the depositor. This right of set- 
off is usually referred to as a banker’s lien. 

The bank has no right to so apply a deposit if it has knowledge 
that the funds on deposit belong, not to the depositor, but to some 
other person. 

Where the funds belong to someone other than the depositor, but 
the bank has no notice of this fact, the authorities are divided upon 
the question of the bank’s right to apply the deposit to the depositor’s 
debt. Some of the cases hold that where a deposit belongs to a person 
other than the depositor the bank will not be allowed to apply the 
deposit to the satisfaction of a debt due from the depositor, such as an 
overdraft or a matured note, even though it has no knowledge of the 
other person’s interest in the fund, unless it further appears that the 
bank has extended eredit to the depositor, or otherwise changed its 
position to its disadvantage, in reliance on the deposit. 

Cases holding to this effect are found in Minnesota, Nebraska, 
Rhode Island, South Dakota, Texas and Nevada. 

Another line of cases holds that, where a bank has no knowledge 
that a deposit belongs to someone other than the depositor, it may 
apply the deposit to the payment of the debt due it from the de- 
positor, irrespective of whether it has extended eredit to the depositor 
in reliance on the deposit. Decisions to this effect are found in the 
courts of the United States, Indiana, Iowa, Kansas, Missouri, Michi- 
gan, Massachusetts, New York and Virginia. 

The most recent case on the question is Fidelity National Bank 
of Oklahoma v. Copeland, recently decided by the Supreme Court of 
Oklahoma. The decision will be found published in full among the 
banking decisions in this issue. 

This case follows the second group of decisions above referred to 
and holds that a bank may make the application where it has no 
knowledge that a third person is interested in the fund. In so hold- 
ing the court overruled the earlier Oklahoma eases on this particular 
question. 

In the case referred to it appeared that the plaintiff, Copeland, 
executed a note and mortgage to an investment company requesting 
the company to secure a loan for him. The investment company 
sold the note and mortgage, receiving a draft payable to its own order, 
which it indorsed and deposited to its credit in the defendant bank. 
The investment company then sent a check to the plaintiff for the 
amount due him. Before this check was presented the investment 
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company failed and the defendant applied its entire deposit to the 
satisfaction of an unmatured note, on which the company was liable 
as maker. In accordance with the rule laid down by the court it is 
held that the bank, having no knowledge of the plaintiff’s interest in 
the fund, was within its rights in making the application and that 
the plaintiff could not recover. 

It may be mentioned, in this connection, that some cases hold that 
the facet that the depositor is a commission merchant is sufficient to 
put the bank upon notice that funds deposited by the commission mer- 
chant are held by him as agent or trustee of other parties. 


REECE. 


STOPPING PAYMENT OF CASHIER’S CHECK 


It is usually held that payment of a ecashier’s check cannot be 
stopped. There is one situation, at least, wherein a bank, having 
issued a cashier’s check, should heed the payee’s instructions not to 
pay it. That situation arises where the payee has lost the check in a 
gambling transaction. 

A recent case of this kind is Manufacturers’ & Mechanics’ Bank 
of Kansas City v. Twelfth Street Bank, which will be found printed 


in full among the banking decisions in this issue. 

In this case it appears that one of the defendants, Goode, pur- 
chased seven cashiers’ checks aggregating $1250 from the plaintiff 
bank. A few days later he lost the checks in a crap game and the 
person who won them transferred them for value to another of the 
defendants, Portman. The latter deposited the checks in the de- 
fendant Twelfth Street Bank. Before the checks were presented to 
the plaintiff for payment, Goode had instructed the bank not to pay 
them, declaring that the dice used in the crap game were loaded. 

The plaintiff brought this action of interpleader, in which it de- 
posited the amount represented by the cashier’s checks in court and 
left it to the court to decide as between Goode and Portman, which 
was entitled to the money. 

The court held that the checks were not valid, even in the hands 
of a holder in due course, under Section 5744 Revised Statutes of 
Missouri, 1919. This statute provides that all bills, notes, ete., ‘‘ when 
the consideration is money or property won at any game or gambling 
device, shall be void.’’ Goode, the payee of the checks was accordingly 
held entitled to the money. 

This decision is contrary to a recent New York decision, Bernstein 
v. Fuerth, whieh was published in the October, 1928, issue of the 
Banking Law Journal at page 761. 
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In this case the drawer of a check delivered it in payment for 
goods and the payee transferred it to another person in settlement of 
a gambling debt. The latter transferred it to a holder in due course. 
It was held that the holder could enforce it against the drawer. 

The New York Statute on this point is Section 993 of the Penal 
Law. This statute provides that all instruments, where the considera- 
tion is money or property won in gambling ‘‘shall be utterly void.’’ 
The court in the New York case held that this statute does not apply 
to an instrument which has a legal inception and is subsequently 
transferred in connection with a gambling transaction. 


SEEKERS: 
RIGHT TO PROTECTION OF DEPOSIT GUARANTY LAW 


The fact that a bank pays the highest lawful rate of interest on 
a deposit and has an arrangement with a correspondent bank whereby 
the depositor’s checks are paid through the correspondent at par will 
not deprive the depositor of the protection of the Nebraska Deposit 
Guaranty Law on the theory that paying the checks at par is giving 
to the depositor value in addition to the legal rate of interest, con- 
trary to the provisions of the Nebraska statute. This was decided re- 
cently by the Supreme Court of Nebraska, in the case of State ex rel. 
Spillman v. Nebraska State Bank of Harvard, 225 N. W. Rep. 778. 

It appeared that the Yost Lumber Co. had been a depositor in the 
Union State Bank of Harvard. This bank was placed in the hands 
of receivers for the purpose of liquidation, and the Nebraska State 
sank took over its assets and assumed its liabilities. 

The Yost Company had been receiving 4% interest, the highest 
legal rate, from the Union State Bank on its deposits and the Ne- 
braska State Bank continued to pay the same rate. The Nebraska 
State Bank had an arrangement with the Omaha National Bank, its 
correspondent, whereby checks drawn by the former bank’s depositors 
would be paid by the Omaha Bank without any charge for exchange. 
The Yost Company was provided with a stamp bearing the words: 
‘*Payable, if desired, at par through Omaha National Bank, Omaha, 
Nebraska.’’ 

The Nebraska Deposit Guaranty Law (Ch. 28, Laws 1925) pro- 
vides that no bank may pay more than 4% interest on deposits nor 
give any consideration of value to any depositor in addition to the 
legal rate of interest. Deposits handled in violation of this statute 
are denied the protection of the Deposit Guaranty Law. 

The Nebraska State Bank failed and the receiver contended that 
the Yost Company was not entitled to be reimbursed out of the de- 
posit guaranty fund for the reason that the payment of its checks at 
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par through the Omaha Bank was giving value by the bank in addi- 
tion to the legal rate of interest. In holding that this contention was 
not sound and that the Yost Company was entitled to be paid out of 
the guaranty fund the court said: 


“Tt is urged that the arrangement by which claimant’s checks 
were to be paid at par by the Omaha National Bank resulted in the 
payment of interest in excess of 4 per cent. allowed by law; or, that 
thereby the bank gave a consideration or rendered a service to the 
depositor as an inducement, in addition to the legal interest, for mak- 
ing or retaining a deposit in the bank, and had the result to with- 
draw the deposit from the protection of the guaranty fund. The law 
under which this claim is made is section 1, ch. 28, Laws 1925, which, 
as far as applicable, reads as follows: 

‘**No banking corporation transacting a banking business under 
this article shall pay interest on deposits, directly or indirectly, at a 
greater rate than . . . four per cent. per annum. .. . Any 
officer, director, stockholders or employee of a bank or any other per- 
son who shall directly, or indirectly, either personally, or for the 
bank, pay any money or give any consideration of value, or render 
any service for, or at the request of, a depositor or any other person 
as an inducement, in addition to the legal’ rate of ‘interest, for mak- 
ing or retaining a deposit in the bank, or any depositor who shall ac- 
cept any such inducement shall be deemed guilty of a felony.’ And 
the act provides for a fine or imprisonment in the penitentiary. Also, 
‘Deposits made in violation of this section shall not be entitled to 
priority of payment from the assets of the bank, nor be protected by 
the guaranty fund.’ 

“‘It is not claimed that this arrangement was entered into be- 
tween claimant and tke bank with the unlawful purpose to increase 
the rate of interest upon the deposit beyond that permitted by law, 
but it is argued that such is its effect, the ratiocination being that. 
when the check is charged to the account of the Nebraska State Bank 
by the Omaha National Bank, one or more days elapse before it is re- 
turned to the Nebraska State Bank, during which period 4 per cent. 
interest is accruing upon the deposit; or, that the interest allowed the 
Nebraska State Bank by its correspondent ceases a day or two earlier 
than it would have done if the check had been sent for collection. In 
other words, the depositor gets the benefit of interest on the float. 

*‘The arrangement for parring checks through the Omaha National 
Bank was one between the two banks, and, for aught that appears in 
the record, was available to all depositors of the Harvard bank. 
Neither the claimant nor its president was a party to the arrange- 
ment, and the record fails to show that any checks of the claimant 
were cashed at par by the Omaha bank. The furnishing of the stamp 
to claimant was not in consequence of any special contract or arrange- 
ment between claimant and the Harvard bank, but it was mailed to 
claimant by the bank. It amounted, so far as the record bank after 
it had sueceeded the Union State shows, merely to a notice to plain- 
tiff of an existing arrangement between the two banks of which claim- 
ant might have the benefit. It seems altogether probable that it never 
entered the mind of either party that the accommodation thus granted 
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would result in an allowance of interest on claimant’s account slightly 
in excess of 4 per cent. In fact, it seems that such result, if in fact it 
existed, was apparent only after the bank had failed and the transac- 
tion submitted to the serutiny of ingenious counsel and officers of the 
guaranty fund commission. 

‘It is suggested by counsel for receiver that the burden of proof 
is upon the claimant to establish that no specific limitation of the 
guaranty fund act has been transgressed (State v. Security State 
Bank, 116 Neb. 223, 216 N. W. 803), and it may be that some of the 
matters above referred to as not appearing of record might have been 
brought into it by the claimant; but, if the evidence in the record is 
sufficient to bring the deposit within the protection of the fund, the 
facet that claimant did not produce all the evidence within reach favor- 
able to his contention will not be held to affect the result. 

‘The principal office of the Yost Lumber Company is at Lincoln, 
Nebraska, to which city it had been removed from Harvard some time 
prior to the transaction involved herein. It operated no yard at Lin- 
coln, but at several towns surrounding Harvard. It had transacted 
its banking business with the Union State Bank and continued with 
the Nebraska State Bank of Harvard. After removal to Lincoln the 
company continued to keep its principal banking account at Harvard, 
the reason for which being stated by Mr. Yost as follows: ‘The mat- 
ter of fact is that the Harvard bank, me being interested in it in pre- 
vious years and it being in my home town, when we moved to an- 
other town we kept the bulk of our deposits there, because they gave 
us the privilege that we could stamp the checks payable at par at the 
Omaha National from all that time on, and of course our checks going 
at par was better than we could do at the—better than we could do 
out of Lineoln, you know, and even when living at Lincoln we never 
kept more than a checking account locally, for some accounts around 
there, and the balance was always kept at Harvard, and we never bor- 
rowed any money to keep up the deposit. We just kept our natural 
run of balances from year to year in the bank and no more.’ With 
reference to the stamp, he testifies: ‘Every check is stamped that 
way, you know, so our collections or our customers can get away from 
paying collections on checks.’ It seems, therefore, that one of the 
considerations leading to the maintaining of the deposit in the Har- 
vard bank was the fact that claimant’s checks could be parred through 
the Omaha National Bank. It does not appear, however, that this 
had any connection with the agreement for the payment of interest 
upon daily balances. The account of claimant was by far the largest 
in the bank and its daily balanees were such that the agreement for 
interest does not appear unreasonable. 

‘‘Under these circumstances the question for determination is 
whether or not the deposit of claimant transgressed the limitations of 
the guaranty fund act. The statute is highly penal and should be 
strictly construed. The remark of the court in Kelley v. Gage Coun- 
ty, 67 Neb. 6, N. W. 194, that, ‘in the exposition of statutes, the reason 
and intention of the lawgiver will control the strict letter of the law 
when the latter would lead to palpable injustice or absurdity,’ is ap- 
plicable. 





582 THE BANKING LAW JOURNAL 


**The purpose of the statute is to penalize corrupt agreements en- 
tered into with the intention of evading the law as to allowable in- 
terest; and while contracts which plainly and inevitably result in an 
infraction are within the spirit of the prohibition, we do not think 
that the Legislature intended to anathematize transactions not tainted 
with an evil purpose, and which merely may or may not result, and 
that only incidentally, in an unimportant advantage, and which can 
only be brought under the condemnation of the statute by an attenu- 
ated process of reasoning. We disclaim any intention to eriticize the 
learned counsel for the receiver. Their argument is most ingenious 
and of considerable force. But, for the reasons stated, we are of the 
opinion that the arrangement for parring checks did not transgress 
the limitations of the guaranty act, and that the construction of the 
statute contended for by the receiver is not justified by its words or 
purpose, and would, in the language of claimant’s counsel, ‘draw 
within its sweeping terms multitudes which the legislature clearly did 
not intend to inelude.’ ’’ 


BANK NOT LIABLE FOR CHURCH TREASURER’S 
MISAPPROPRIATIONS 


A echureh treasurer, who had authority to draw checks against the 
church’s account in the defendant trust company and who had pre- 
viously, with authority, borrowed money from the trust company on 
behalf of the church, fraudulently exeeuted a series of notes in the 
name of the church, which the bank in good faith discounted. 

The proceeds were credited to the chureh account and were sub- 
sequently withdrawn and misappropriated by the treasurer. The 
trust company had no knowledge of the fact that the treasurer was 
using the proceeds of the notes for his own purposes. 

It was held in a recent decision of the Supreme Court of Appeals 
of Virginia that, in these cireumstances, the trust company was not 
liable for the loss sustained by the chureh. The case is Trust Co. of 
Norfolk v. Snyder, 147 S. E. Rep. 234. The following paragraphs 
are quoted from the court’s opinion. 


‘*In Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. 
R. A. 1916F, 1059, the Court of Appeals of New York said: ‘We do 
not consider the question, because it is not here, as to whether or not 
a bank would be protected in honoring a check of a fiduciary de- 
positor, regularly drawn upon his account as such fiduciary, and pre- 
sented by him, even though it had actual notice that he would misap- 
propriate the proceeds. The decisions are not uniform upon this 
question.’ 

‘*Duekett v. National Mechanics’ Bank, 86 Md. 400, 38 A. 983, 39 
L. R. A. 84, 63 Am. St. Rep. 513, is a leading case. A debt due to a 
trustee was paid by a check in these words: 








THE BANKING LAW JOURNAL 583 


** “State of Maryland. 

‘* Citizens’ National Bank of Laurel, Laurel, Maryland, Septem- 
ber 17, 1892. 

‘**Pay to the order of James Scott, cashier, $2,024.30, two thou- 
sand and twenty-four and thirty one hundredths dollars, to deposit to 
the credit of Henry W. Clagett, trustee. 

‘*“C, H. Stanley.’ 


‘*Its proceeds were placed by the bank to the credit of the per- 
sonal account of the trustee and checked out by him. The bank was 
held liable. It was said that the check itself was, in substance, an 
explicit instruction to the bank not to place the funds to the credit 
of the trustee’s personal account, and that in doing this it partici- 
pated in the breach of trust. The court, however, did go on to say: 
‘Had the bank opened the account for this fund in the name of 
Clagett, trustee, instead of entering the credit to the personal ac- 
count it would have done what it was its plain duty to do, and it 
would not have been guilty of the error which it did commit. Had it 
done its duty, and had Clagett afterwards withdrawn the money, as 
he might have done, and had he then misapplied it without the co- 
operation of the bank, there would have been no lability ineurred by 
the bank at all.’ 

‘‘This court had oeeasion to consider a somewhat similar question 
in Cocke’s Adm’r vy. Loyall, 150 Va. 336, 143 S. E. 881. There Loy- 
all was appointed executor in Louisa County under a will afterwards 
held to be a forgery. His decedent had money on deposit in a Rich- 
mond bank. On that account he drew two checks, signed by him- 
self as executor, one for $1,680, payable to the First National Bank 
of Louisa, and the other for $322.11, payable to the Bank of Louisa. 
Their proceeds were placed ,to the credit by Loyall by the respective 
banks and appropriated to his own use. The court held that they 
were not liable, and, in the course of its opinion, said: ‘The ques- 
tions of fraud and payments being thus eliminated, the question pre- 
sented for our determination is whether the defendant banks rendered 
themselves liable to the complainants when they accepted the checks 
from Loyall, under the circumstances detailed, and deposited the pro- 
ceeds thereof to his personal account. In sustaining the demurrer of 
the defendant banks, we are of the opinion that the action of the trial 
court is sustained by the great weight of English and American au- 
thority. The burden was on the appellants to establish fraud upon 
the part of the defendants in honoring the checks of Loyall, or to 
show that they derived a pecuniary benefit from their dealings with 
him.’ 

‘‘In the recent case of W. L. Chase & Co. v. Norfolk Nat. Bank 
of Commerce & Trusts, 151 Va.—, 145 S. E. 725, the Special Court of 
Appeals, speaking through Judge Crump, makes this statement of 
the law: ‘The foregoing line of authorities establishes clearly that a 
trustee, executor, or other fiduciary, authorized to receive, hold, and 
draw upon trust funds, may draw and indorse checks upon the trust 
funds, payable to bearer or to himself, as fiduciary, and may have 
such checks deposited to his own account. In such cases, when the 
bank has no actual or constructive notice of fraud or misdoing on the 
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part of the fiduciary, who is one of its depositors, if the bank acting 
in good faith merely credits the personal account of the fiduciary with 
the checks, this does not make the bank liable, if the fiduciary after- 
wards misappropriates the deposit. However, this general rule is 
subject to the limitation that, if the bank takes a benefit by reason 
of the deposit to the fiduciary’s credit, such as the payment of a debt 
from him to it, or otherwise participates in the diverted use of the 
trust funds, then the bank is liable.’ 

‘‘The court in that case did hold the bank liable, but on a state of 
facts in no wise like this in judgment. 

‘‘The rule as to benefits is thus stated by the Lord Chancellor in 
Gray v. Johnston, L. R. 3, H. L. 1: ‘In order to hold a banker justi- 
fied in refusing to pay a demand of his customer, the customer being 
an executor, and drawing a cheque as an executor, there must, in the 
first place, be some misapplication, some breach of trust, intended by 
the executor, and there must, in the second place, as was said by Sir 
John Leach, in the well-known case of Keane vy. Roberts, 4 Madd. 
Ch. 357, 20 Revised Rep. 306, be proof that the bankers were privy 
to the intent to make this misapplication of the trust funds. And to 
that I think I may safely add, that if it be shown that any personal 
benefit to the bankers themselves is designed or stipulated for, that 
circumstance, above all others, will most readily establish the fact 
that the bankers are in privity with the breach of trust which is 
about to be committed.’ 

‘*There is nothing in the record, by remotest implication, to sug- 
gest that the bank was benefited directly or indirectly by these with- 
drawals. Fuller (the treasurer) was the trusted officer of the church, 
and his power to draw upon this account was in nowise limited. The 
withdrawals were framed in a manner to avoid suspicion. 

‘*From all of this it appears that banks in such transactions are 
not liable unless they are beneficiaries, or aid in the fraud, or have 
knowledge of it, actual or constructive, when perpetrated.’’ 


SERRE 


NOTE PROVIDING FOR AN EXTENSION OF TIME 
NEGOTIABLE 


A promissory note, payable on a specified day, is not made non- 
negotiable by a provision that ‘‘after this obligation shall become due 
the time of payment thereof may be extended from time to time by 


any one or more of us, = 


This was held in the case of Townsend v. Adams, 222 N. W. Rep. 
878, recently decided by the Supreme Court of Iowa. The note in- 
volved in this case was in the following form. 


**$2000.00 Jamaica, Iowa, Meh. 1, 1920. 

‘‘On the first day of March, 1925, for value received we promise 
to pay to the order of F. E. Smith, at the People’s Trust & Savings 
Bank of Perry, Iowa, two thousand and no/100 dollars with six per 
cent. interest from Mch. 1st, 1920, interest payable annually and in- 
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terest and principal to draw eight per cent. after becoming due, and 
we consent and agree that after this obligation shall become due the 
time of payment thereof may be extended from time to time by any 
one or more of us, and in ease of such extension and notwithstanding 
the same, we shall and will continue liable thereon as if no such ex- 
tension had been so made, we agree that if action should be brought 
for the collection of this note, a reasonable amount shall be allowed 
as attorney’s fees and taxed with costs in case. If this note is left 
with the justice of the peace or other collector for collection, we 
agree to pay cost of same. And the endorsers and guarantors waive 
presentment, protest and notice thereof, and all parties hereto consent 
and agree that a justice of the peace may have jurisdiction on this 
note to the amount of three hundred dollars.’’ 


The plaintiff brought suit against the makers of this note, claim- 
ing to be a holder in due course. The defendants interposed a de- 
fense which would be good against the plaintiff, provided the note 
were nonnegotiable, but not good if the note were negotiable. In hold- 
ing that the negotiability of the note was not destroyed by the clause 
in question the court said: 


‘Tt is recognized that in this state an agreement permitting the 
holder to arbitrarily extend the time of payment before maturity re- 
sults in nonnegotiability. Precedents to that effect may be found in 
Cedar Rapids National Bank v. Weber, 180 Iowa, 966, 164 N. W. 
233, L. R. A. 1918A, 432; Quinn v. Bane, 182 lowa, 843, 164 N. W. 
788; Farmers’ National Bank v. Stanton, 191 lowa, 433, 182 N. W. 
647, 17 A. L. R. 857; Security Savings Bank v. Capp, 193 Iowa, 278, 
186 N. W. 927; First National Bank of Fort Dodge v. MeCartan 
(Iowa) 220 N. W. 364. ... 

‘* Again it has been further determined that, if the instrument can 
be extended rather than paid at maturity, nonnegotiability results. 
Citizens’ National Bank vy. Piollet, 126 Pa. 194, 17 A. 603, 4 L. R. A. 
190, 12 Am. St. Rep. 860. Nowhere has there been ecalied to our at- 
tention any decision to the effect that an instrument becomes non- 
negotiable when it can be paid at maturity, even though thereafter 
the time may be extended. With reference to this subject-matter, it 
will be found that many of the cases above cited discussed notes con- 
taining the words ‘before’ or ‘after’ maturity, but in each instance 
it was the word ‘before’ that ruined the negotiability. Also some of 
these adjudications involved a note embodying language which per- 
mitted an extension of time on the very day of payment rather than 
the liquidation of the obligation itself. Each case where nonnegoti- 
ability appears, then, seems to have been controlled in that respect, 
because the time of payment was not fixed or determinable, but in all 
instances remained uncertain, due to the fact that the maker or obli- 
gor might not be able to discharge the debt on the day payable. 

‘‘On which side of this line of demarcation is the present written 
undertaking? Section 3060a85 of the 1913 Supplement (section 9546 
ot 1924 Code) provides: ‘Every negotiable instrument is payable at 
the time fixed therein without grace. ; 
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‘‘According to its terms, the note in question could be paid on the 
Ist day of March, 1925. But there is added to the ordinary language 
thereof the following clause: ‘And we consent and agree that, after 
this obligation shall become due, the time of payment may be ex- 
tended.’ Connected, as it is, with the context, does ‘after this obliga- 
tion shall become due’ mean at the moment payable, or at a future 
time, when there is default therein? ‘Due’ has been variously de- 
fined, depending always upon its association with other language, as 
well as the apparent manner in which it was used to express the in- 
tention of the parties. Generally it is said to mean ‘when the time 
arrives in which payment is enforcible.’ District Township of Jasper 
v. District Township of Sheridan, 47 Iowa, 183; Ryan et al. v. Douglas 
County, 47 Neb. 9, 66 N. W. 30; Jaqua v. Shewalter, 10 Ind. App. 
234, 36 N. E. 173, 37, N. E. 1072; Yoeum y. Allen, 58 Ohio St. 280, 
a0 N. E. 909. 

‘*Manifestly, the makers of the note were not required to dis- 
charge it at any particular minute or hour of the day it was payable. 
During that time it was enough if they met the obligation within the 
legal ‘day,’ as fixed by the Negotiable Instruments Law. Suit could 
not be brought against them for nonpayment because they did not dis- 
charge the debt in the forenoon, but waited until the afternoon to do 
so. Clearly, this is true, unless demand was made and refused at 
some time ‘during the day.’ Whether or not refusal to pay at that 
moment in the day would make a cause of action on the instrument 
matured we do not here decide, because the point is not presented. 
Nevertheless, the makers of the note had at least the entire legal day, 
or that portion thereof up to the time such demand was actually made 
in which to satisfy the obligation. 8 Corpus Juris, p. 402, expresses 
the thought in this language: 

“ee... )6The day of payment or maturity is included as the last 
day of the currency of the paper. The maker or the acceptor has the 
whole of that day in which to make payment, and in most. jurisdic- 
tions therefore it is held that an action cannot be brought, even after 
demand and refusal to pay, until the day following or, where grace 
is allowed, until the day following the last day of grace. In some 
jurisdictions, however, it is held that paper is due on demand at any 
reasonable time on the day of maturity, and that an action thereof 
may be maintained on that day after a demand and refusal to pay. 
However, all the decisions agree that, in the absence of a demand of 
payment on the day fixed therefor, an action commenced on that day 
is premature.’ 

‘* * After,’ as it is used in the context here, must be given full sig- 
nificance. Extension of the time cannot be made until after the 
obligation shall become due. Likewise, prominence must be given to 
a prior provision immediately preceding the extension stipulation 
under consideration. Reference is made to the following: °. 
Interest and principal to draw eight per cent. after becoming due. 

(Before due only 6 per cent.)’ Onee more the word ‘due’ is utilized, 
as well as ‘become’ (becoming). No one will contend that the 8 per 
cent. interest just mentioned came into operation because the makers 
did not pay the obligation in the morning, but discharged it at the 
close of the day. 
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‘‘Resultantly, ‘after becoming due,’ as used in the context last 
named, must of necessity refer to some time later than March Ist. 
‘After becoming due,’ as there employed, did not include March 1st. 
Notwithstanding the use of the words ‘after becoming due,’ the prin- 
cipal, together with 6 per cent. interest, could be paid any time during 
the day of March 1st, and the 8 per cent. provision would not become 
operative until subsequent to that time; that is, ‘after becoming due’ 
refers there to some time later than March Ist. Immediately suc- 
ceeding the language just discussed is the other stipulation, to wit, 
‘And we consent and agree that after this obligation shall become due 
the time of payment shall be extended,’ ete. In fact the very ‘obliga- 
tion’ which is to become due refers back to the interest and principal 
with reference to which there is a provision concerning 8 per cent. 

‘“Therefore ‘after becoming due,’ as utilized in the instrument, 
does have and was intended to have the same significance as ‘after 
the obligation shall become due.’ Both phrases are modified by the 
word ‘after.’ If, then, ‘after becoming due’ means the exclusion of 
the date of payment, so far as the 8 per cent. interest is concerned, 
then of necessity ‘after this obligation shall become due,’ when de- 
fining the time for extension, must likewise eliminate said March Ist. 
These phrases relate to one and the same day. Neither 8 per cent. 
interest nor extension can be had on that day. The net result, there- 
fore, is that the extension must be after maturity. Thus, on the day 
the note by its terms was payable the makers were permitted to put 
it out of existence by making full and complete liquidation thereof, so 
that there could not have been any extension of the same.’’ 


RRR, 


DEPOSITORS ENTITLED TO RETURN OF DEPOSITS MADE 
DAY BEFORE FAILURE—OVERDRAFTS 


In a recent decision of the Supreme Court of Louisiana, In re 
Bank of Whitecastle, 119 So. Rep. 872, it appeared that the officers of 
the defendant bank knew that its failure was imminent unless it could 
obtain immediate financial assistance. Consequently, deposits, as they 
were received, were placed in separate packages with the names of the 
depositors written thereon, and were not mingled with the other funds 
of the bank. Credit was given in the depositors’ pass books but the 
deposits were not entered on the books of the bank. 

The bank failed on the following day. It was held that the de- 
positors whose deposits were treated in the manner above described 
were entitled to a return of their deposits in full. 

In some instances it appeared that the accounts of some of the 
depositors were overdrawn at the time. It was held that these de- 
positors were not entitled to the return of their deposits in full, but 
that it would be presumed that the deposits were intended to take 
care of the overdrafts. The opinion of the court reads as follows: 
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‘‘There is complete agreement as to the facts. The defendant bank 
was in an embarrassed condition. Its president was in New Orleans 
endeavoring to negotiate a loan to tide over its immediate difficulties. 
Under the circumstances, and upon the advice of its counsel, every de- 
posit received on the day prior to and on the morning of the day the 
bank closed was set aside and placed in a separate package, with the 
name of the depositor written thereon, together with a notation iden- 
tifying the contents of each package. This proceeding was adopted 
in order that the identical deposits might be returned to the respec- 
tive depositors, if the effort to secure the necessary loan to enable the 
bank to continue its business should prove unsuccessful. To prevent 
the critical situation of the bank from being accentuated and its im- 
mediate failure invited, the depositors were not informed of the situa- 
tion. Their deposits were received in the ordinary way and were en- 
tered in the depositors’ pass books, or duplicate deposit slips were 
issued therefor, but none of these deposits were entered on the books 
of the bank. 

‘*Failing to secure the required loan, the state bank commissioner 
was notified, and that official closed the bank and proceeded to liqui- 
date its affairs. Upon ascertaining the status of the deposits men- 
tioned, and upon demand upon him for the return of said deposits 
to their respective owners, the state bank commissioner suggested a 
court order authorizing his compliance with the said demands. There- 
upon the state bank commissioner was ruled into court to show cause 
why the aforesaid demands upon him should not be complied with. 
Paragraphs 4 and 7 of this rule, indirectly, but sufficiently, allege the 
insolvent condition of the bank on the day prior to and on the day it 
was closed. The rule was tried, and, for written reasons assigned by 
the learned trial judge, the demands of the plaintiffs in rule were re- 
jected, and the rule was dismissed at their cost. From this judgment 
the plaintiffs in rule appealed. 

‘‘Our reading of the record has led us to the conclusion that the 
judgment appealed from should be reversed. 

‘““The facts conclusively show that, when the deposits were re- 
ceived from the plaintiffs, the officials of the bank knew, at that time, 
that the failure of the bank was imminent, and the possibility of ob- 
taining, from any source, the necessary money to meet its immediate 
obligations was too doubtful to justify their mingling the deposits 
made by the plaintiffs in rule with the money then in the bank’s 
vaults. They know that the bank was then ‘in failing circumstances,’ 
if not actually insolvent. It is shown that the commissioner of state 
banks took charge of the bank, closed its doors, and began the liquida- 
tion of its affairs within one hour after some of the plaintiffs in rule 
had made their deposits. These facts and other admitted facts of sim- 
ilar or significant import, in our opinion, sufficiently show that the 
bank was insolvent on the day before and on the day its doors were 
closed. The only evidence in the record tending to rebut this conclu- 
sion is an inventory taken from the books of the bank as of the day 
on which it was closed. This inventory shows assets totaling the 
liabilities. It is not a detailed inventory, and it was filed without ex- 
planation. Such an inventory, unexplained, cannot be accepted as an 
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accurate reflection of the solvency of the bank on that date. It is not 
definitely shown, but it may be gathered from the record that, to some 
extent, the bank was the possessor of what is termed ‘frozen assets.’ 
Such assets might be of little actual value, and the “possibility of 
promptly realizing upon them, in an emergency, is, at least, extreme- 
ly doubtful. 

‘* «Insolvency generally means the condition of a person who is 
unable to pay his debts as they become due in the ordinary course of 
business. According to this definition, a person may be insolvent 
though he has assets exceeding in value the amount of his liabilities.’ 
16 Am. & Eng. Ency. of Law, p. 639. 

‘‘There is a long list of authorities cited in the note of the fore- 
going definition, to which we refer. 

‘*In the ease of Sabine Canal Co. v. Crowley Trust & Savings Bank. 
et al., 164 La. 33, 113 So. 754, we held, quoting from the syllabus, 
that: 

‘* *Where collecting bank received exchange in payment of draft, 
payees may recover such exchange from state bank commissioner after 
closing of collecting bank.’ 

‘‘In our opinion, which was handed down by Justice Thompson, 
the organ of the court, it is said: 

‘** All of the cases to which we have been referred are cases 
wherein the parties sought to be paid by preference out of the pro- 
ceeds in the bank or in the possession of an agent, and relief was 
denied on the doctrine of the confusion of funds in such a manner as 
to prevent reasonable identification. 

‘**Tn none of the cases cited and in no case we have been able 
to find has that doctrine been held to apply, where the particular 
fund claimed could be identified or where the proceeds of a draft or 
exchange has not lost its identity by confusion or the mingling with 
other funds in the bank or in the hands of an agent.’ 

‘‘In this case there was no commingling of the deposits made by 
plaintiffs in rule with the bank’s funds. Such a thing was not con- 
templated by the officials of the bank. On the contrary, they took ex- 
tra precaution to preserve the identical deposits intact pending the re- 
sult of their application for a loan sufficient to meet the immediate 
needs of the bank, and this was the status of said deposits when the 
bank closed. 

‘The accounts of some of the plaintiffs in rule were overdrawn 
when the deposits they seek to recover were made. As to these de- 
positors there is a strong presumption that the deposits were made 
primarily to take care of their overdrafts, and, as there is nothing in 
the record to rebut this presumption, we think it should prevail. 

‘‘For these reasons the judgment appealed from is reversed, and it 
is now decreed that the commissioner of state banks of the state of 
Louisiana first deduct from the package containing the deposit of each 
plaintiff in rule, whose checking account with the bank is overdrawn, 
a sum sufficient to balance said account, and thereafter, except as to 
said deductions, to return to the respective plaintiffs in rule the de- 
posits made by them, in the Bank of White Castle, on January 31, 
1927, and February 1, 1927, the costs of appeal to be paid by ap- 
pellee.’’ 
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PERSONAL PROPERTY TAX AVOIDED BY PURCHASE AND 
SALE OF EXEMPT BONDS 


One who in good faith purchases tax-exempt government bonds 
with a check drawn on a taxable bank account shortly before the day 
for listing personal property for county taxation and sells the bonds 
shortly thereafter, depositing the proceeds in the same bank, is not 
liable for the county tax. 

A statute which makes it a misdemeanor for a person to exchange 
certificates of deposit for non-taxable securities and make a re-ex- 
change shortly after the day for listing personal property has passed, 
for the purpose of avoiding taxation, does not apply in the situation 
above referred to. This was held in a recent decision of the Supreme 
Court of North Carolina, Wachovia Bank and Trust Company v. 
Nash County, 146 S. E. Rep. 861. 

In this case it appeared that on April 27, 1925, an individual pur- 
chased $55,000 worth of United States Government tax-exempt bonds, 
paying for them with a check against his taxable bank account. May 
1st was the day for listing personal property for county taxation. On 
May 5th he sold the bonds in the open market at a different price 
than that at which they were purchased and deposited the proceeds in 
the same bank account. In 1926 there was a similar transaction 
involving $39,500 worth of bonds. The county claimed a tax aggre- 
gating $2,543. This amount was paid to the county under protest and 
the present action was brought by the plaintiff bank, as administrator 
of the person against whom the tax was assessed. 

In holding that the tax was not due to the county and that the 
plaintiff was entitled to recover, the court said: 


‘‘Both the government of the United States and the government 
of the state of North Carolina have adopted the policy with reference 
to their financial operations which is generally pursued by other gov- 
ernments. When in need of money for governmental purposes, which 
it is not deemed wise to undertake to raise by current taxation, they 
issue and sell their interest-bearing bonds. Purchasers and holders of 
these bonds rely for their security upon the good faith and unim- 
paired credit of the government, whose bonds they buy and hold as 
investments. These bonds usually yield a less income than that de- 
rived from other investments of unquestioned security. They are 
usually, by express statutory provision, exempt from taxation in the 
hands of purchasers and holders. The difference in income from gov- 
ernment bonds and from other investments of unquestioned security is 
measured to some extent by the amount of the tax or taxes levied or 
assessed by the government on investments other than these bonds. 
Investors are thereby induced to buy government bonds, notwithstand- 
ing the fact that they bear interest at a less rate than other sound 
investments. ‘These investors rely upon the integrity of the statutory 
provisions exempting such bonds from taxation. Good faith to pur- 
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chasers and holders of such bonds demands that the integrity of these 
statutory provisions, when they are clearly expressed and free from 
doubt, shall not be impaired by administrative or judicial construe- 
tion. The eredit of governments issuing nontaxable bonds is en- 
hanced by their free and unrestricted marketability. A policy which 
would restrict the marketability of nontaxable government bonds, 
after they have been sold and while they are in the hands of holders, 
would be in violation of good faith on the part of the government, 
which has issued and sold said bonds, and would necessarily tend to 
impair the credit of such government. Owners of property and of 
other investments, which are by law subject to taxation, would not 
be benefited by such a policy. It would result ultimately in an in- 
crease of their tax burden. They would be the chief sufferers from 
a policy which would be regarded as in violation of good faith, and 
which would necessarily result in the impairment of the credit of their 
government. 

‘It has been uniformerly held by this court that statutory pro- 
visions exempting bonds, issued and sold by the state of North Caro- 
lina under legislative authority, from taxation by the state or its tax- 
ing subdivisions, are valid, notwithstanding the provision in the Con- 
stitution which requires that all moneys, credits, investments in bonds, 
stocks, joint-stock companies or otherwise, shall be taxed by uniform 
rule. Holders of such bonds may avail themselves of such exemption. 
In Pullen v. Corporation Commission, 152 N. C. 548, 68 S. E. 155, it 
is said that the uniform and well-settled policy of this state, certainly 
Since 1852, uas been to exempt its own bonds and certificates of debts 
from taxation. The power of the General Assembly to declare that 
bonds issued by its authority shall be exempt from taxation by the 
state has never been doubted or called in question. In the opinion 
written for the court, sustaining the validity of a statutory provision 
exempting certain bonds of the state from taxation, Manning, J., said: 

‘**The state and its taxpayers are not without compensating ad- 
vantage for this exemption from taxation conferred upon the bonds 
issued by the state, because it is thereby enabled to sell its bonds, bear- 
ing interest at only 4 per cent., not only at their par value, but at a 
premium, and thus if residents and citizens of the state—those liable 
to pay it tribute in taxes—own the bonds of the state, what the state 
and its taxing subdivisions, created by it, may lose in revenue by per- 
mitting the bonds to be taxed, is saved by the state and its taxpayers 
in having to pay a much-reduced rate of interest on the bonds.’ 

‘With respect to the liability of holders of bonds issued by the 
United States under the authority of Congress to taxation on such 
bonds by a state, it is said to be well settled that bonds, treasury notes, 
and other obligations of the United States are exempt from all taxa- 
tion by or under state authority. Such bonds are means by which 
the United States performs its governmental functions, and, on the 
principle that agencies of the Federal government are not subject to 
taxation by a state, are exempt from state taxation. It is therefore 
not necessary for Congress to secure this immunity by a declaration 
in terms, as such declaration does not operate to withdraw from the 
states any power or right previously possessed by them. 26 R. C. L. 
p. 100, § 76. 
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‘It is not contended by the defendants in the instant case that 
plaintiff’s intestate was liable for the taxes assessed against him by 
reason of his ownership on the Ist of May, 1925 and 1926, of the 
United States tax-exempt bonds, purchased by him in good faith, in 
the open market, prior to said dates. Defendants contend that he 
was liable for said taxes, for that his transactions with reference to 
said bonds, as found by the court, were in violation of a statute of 
this state and were a fraud upon the defendant Nash County. Neither 
of these contentions can be sustained. 

‘‘The statute relied upon by defendants is as follows: ‘Any per- 
son, who, to evade the payment of taxes, surrenders or exchanges cer- 
tificates of deposits in any bank in this state or elsewhere for non- 
taxpaying securities or surrenders any taxable property for nontax- 
able property, and, after the date of listing property has passed, takes 
said certificates or other taxable property back, and gives up said non- 
taxpaying securities or property, . . . shall be guilty of a misde- 
meanor, and upon conviction shall be fined not less than $50 nor more 
than $200 . . . or imprisoned not less than one month nor more 
than six months, or both.’ Section 54, chapter 102, Public Laws 1925; 
section 54, chapter 71, Public Laws 1927. 

‘‘Upon the facts found by the judge of the superior court, to which 
there was no exception, the transactions of plaintiff’s intestate with 
reference to the bonds were not violations of the statute. They were 
in good faith, and resulted in said intestate acquiring the title, both 
legal and equitable, to said bonds, which he held on the day fixed 
by statute for listing property subject to taxation. As he did not 
own on said day a deposit in the bank to his credit, he could not be 
held liable for the tax assessed against him by the defendant Nash 
County. The statute does not undertake to make a transaction, which 
by its provisions is a misdemeanor, void; on the contrary, the validity 
of the transaction, in so far as it affects the title of property, both 
taxable and nontaxable, involved therein, is assumed. It is only 
when the purposes of the transaction, to wit, an evasion of taxation, 
is accomplished, that the transaction is made by statute a misde- 
meanor. The statute cannot be justly construed as attempting to 
make a transaction within its provisions void. The only penalty pre- 
= by the statute for its violation is a fine, or imprisonment, or 
oth. 

‘‘Nor can it be held that the transactions of plaintiff’s intestate 
with reference to said bonds were a fraud upon the defendant Nash 
County. The county has lost no taxes to which it was entitled under 
the law as the result of said transactions. The mere change of own- 
ership of the taxable and of the non-taxable property did not relieve 
the owner of the taxable property on the Ist day of May from liability 
for taxes; nor could it impose such liability upon the owner on said 
day of the nontaxable property. Plaintiff’s intestate was not forbid- 
den by statute or by any just principle of law from purchasing in 
good faith, prior to the date on which he was required to list his prop- 
erty for taxes, nontaxable property and paying therefor by his check 
on a bank deposit which would have been liable to taxation, had he 
owned the deposit on the tax-listing day, to wit, the Ist day of May, 
thereafter.’’ 





Banking Decisions 


In this department are published each month all of the important decisions of the 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


STOPPING PAYMENT OF CASHIER’S CHECKS 
LOST IN GAMBLING 


Manufacturers’ & Mechanics’ Bank of Kansas City v. Twelfth Street 
Bank, Kansas City, Missouri, Court of Appeals, 16 S. W. 
Rep. (2d) 104 


Where the payee of cashier’s checks loses them in a dice game 
and the winner transfers them to a holder in due course for value 
the latter will not be allowed to enforce them against the issuing 
bank. The checks still belong to the payee, by whom they were 


lost. 
In a ease of this kind the payee has the right to stop pay- 


ment of the checks. 


NOTE: A reference to this decision will be found in the Edi- 
torial Comment in this issue. 


Petition in the nature of a bill of interpleader by the Manufac- 
turers’ & Mechanics’ Bank of Kansas City against the Twelfth Street 
bank and others, in which defendants George Goode and Ben Port- 
man filed answers and intervening petitions. From a judgment in 
favor of Goode, defendant Portman appeals. Affirmed. 

Walter W. Calvin, of Kansas City, for appellant. 

Wilson, Bundschu & Bailey, of Kansas City, for respondent. 


BLAND, J.—Plaintiff filed in the lower court a petition in the 
nature of a bill of interpleader naming as defendants the Twelfth 
Street Bank, George Goode, and Ben Portman. The Twelfth Street 
Bank filed a disclaimer. Defendants George Goode and Ben Port- 
man filed answers and intervening petitions, each claiming the pro- 
ceeds of the checks in question. After hearing the evidence the court 
rendered judgment ordering the money paid into court; that the pro- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § § 504, 1209. 
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ceeds, after the costs were paid, be turned over to the defendant 
Goode. Defendant Portman has appealed. 

The facts show that on October 22d, 1927, defendant Goode pro- 
cured from the ‘plaintiff, a banking corporation in Kansas City, two 
cashier’s checks, in the sum of $500 each, payable to himself; that on 
November 2d, 1927, he procured from the plaintiff five cashier’s checks 
for $50-each, also payable to himself; that thereafter on November 
2d, 1927, in Kansas City, he together with one Guy Neece, Tate 
Dunn and others engaged in a dice game commonly known as shooting 
craps; in which he lost to Dunn all of the cashier’s checks during the 
course of the game, or, if he did not lose them directly to Dunn, the 
checks having been used as money in the game, they ultimately fell 
into the hands of Dunn where they were at the conclusion of the 
game; that plaintiff authorized Dunn to indorse the checks in plain- 
tiff’s name; that on the same day at about ten o’clock p. m. Dunn 
assigned and delivered the checks to the defendant Portman, receiv- 
ing from him the full face value of the checks in cash; that on the 
following day Portman deposited the checks in the Twelfth Street 
Bank; that when the same were presented to plaintiff bank payment 
thereon was refused for the reason that defendant Goode had ordered 
plaintiff not to pay same. Defendant Goode testified that he stopped 
payment on the checks for the reason that the dice furnished by the 
other gamblers ‘‘were loaded.’’ 

The court found that Portman was the holder of the checks ‘‘in 
due course,’’ but that as the consideration for their transfer from 
Goode to Dunn was the payment of losses in a game of chance the 
conveyances of the same were absolutely void and of no effect and 
Portman acquired no right or title to the checks. 

It is contended by the appellant that it having been established 
by the testimony and the court having found that he was a holder of 
the checks ‘‘in due course,’’ he was entitled to recover, and that con- 
sequently the court erred in rendering a judgment in favor of the de- 
fendant Goode. By the terms of section 5744, R. 8S. 1919, it is pro- 
vided: 

‘‘All judgments by confession, conveyances, bonds, bills, notes and 
securities, when the consideration is money or property won at any 
game or gambling device, shall be void, and may be set aside and va- 
cated by any court of competent jurisdiction, upon suit brought for 
that purpose by the person so confessing, giving, entering into or 
executing the same, or by his executors or administrators, or by any 
creditor, heir, devisee, purchaser, or other person interested therein.’’ 


+ 


And section 5742, R. S. 1919: 


‘*Any person who shall lose any money or property at any game 
* gambling device may recover the same by civil action.’’ 
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It is admitted by the appellant that under the provisions of sec- 
tion 5744 that as between Goode and Dunn the transfer of the checks 
was illegal, but that even before the enactment of the Negotiable In- 
strument Act a cashier’s check or other negotiable instrument was 
valid in the hands of a bona fide holder for value and before ma- 
turity, and even if they were void in the hands of such a party be- 
fore the enactment of the Negotiable Instrument Act, particularly cer- 
tain sections thereof (see sections 838, 843, R. 8S. 1919), defining and 
relating to holders in due course but not mentioning gambling, that 
these sections of the Negotiable Instrument Act changed the law as 
theretofore existing. Of course, there is no merit in the contention 
that prior to the enactment of the Negotiable Instrument Act a check 
or other negotiable instrument given or transferred in a gambling 
transaction was valid in the hands of a bona fide purchaser for value 
before maturity. See Morris v. White, 83 Mo. App. 194. We do not 
think that the Negotiable Instrument Act changed the law in refer- 
ence to the matter. 8 C. J. p. 768, 27 C. J. p. 1072; Plank v. Swift, 
187 Iowa, 293, 174 N. W. 236, 8 A. L. R. 309; Levy v. Doerhoefer, 
188 Ky. 413, 222 S. W. 515, 11 A. L. R. 207; Fisher v. Brehm, 100 
N. J. Law, 341, 126 A. 444, 37 A. L. R. 695; Farmers’ State Bank v. 
Clayton Nat. Bank, 31 N. M. 344, 245 P. 543, 46 A. L. R. 952; Twen- 
tieth Street Bank v. Jacobs, 74 W. Va. 525, 82 8. E. 320, Ann. Cas. 
1917D, 695. 

In the ease of Fisher v. Brehm, supra, 100 N. J. Law, 345, 126 A. 
loc. cit. 445, the court said: 


‘‘Where one statute is relied upon to repeal another by implica- 
tion, the latter statute must be clearly repugnant to the former or be 
manifestly intended to cover the same subject-matter by way of re- 
vision. Hotel Registry Corporation v. Stafford, 70 N. J. Law, 528, 57 
A. 145. Repeals by implication are never favored. Id. A court 
should endeavor by a reasonable construction to uphold both acts. An 
application of these rules leads us to hold that the Gaming and Ne- 
gotiable Instrument Acts [2 Comp. St. 1910, p. 2623 et seq.; 3 Comp. 
St. 1910, p. 3734 et seq.] are not inconsistent, but irreconcilable 
[reconcilable]; that the third section of the Gaming Act is not re- 
pealed by the Negotiable Instruments law; and that an obligation 
made void by the Gaming Act between the parties cannot be made a 
valid obligation in the hands of an innocent holder for value.’’ 


In the ease of Levy v. Doerhoefer, supra, quoting from a prior 
decision of that court (loc. cit. 418 of 188 Ky. [222 S. W. 517]), it is 
said: 


‘* «Tt has been the policy of this state to suppress gaming, and the 
statutes making gaming contracts void are founded upon what the 
legislature has for many years deemed to be sound public policy. It 
is inconceivable that the general assembly, in the passage of the Act 
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of 1904 [Acts 1904, ec. 102] for the protection of innocent holders of 
negotiable instruments, intended to or did repeal section 1955, Ken- 
tucky Statutes, 1903, ‘which declares all gaming contracts void. In 
our opinion the disappointment now and then of an innocent holder 
of a negotiable instrument, would not be as hurtful and injurious 
to the best interests of the state as the removal of the ban from gam- 
ing contracts.’ ’’ 


We have examined the case of Rumping v. Ark. Nat. Bank of Hot 
Springs, 121 Ark. 202, 180 S. W. 749, cited by the appellant. In that 
ease (loc. cit. 209 [180 S. W. 751]), the court said: 

‘‘The statute just quoted only reaches, by the express terms there- 
of, to notes or securities executed by the loser at a gaming device, or 
by one who has borrowed money or property to be bet at a gaming 
device. The statute does not include drafts which are issued upon a 
valid consideration and endorsed to another even if the assignment is 
a part of a gaming transaction.’ 


The Supreme Court of our state held directly to the contrary i 
Williams v. Wall, 60 Mo. 318, 321, where the court said: 

‘‘No doubt is entertained that the indorsement from plaintiff to 
Bailey, falls within the inhibitions of the act under consideration, as 
it is a fresh and substantive contract and may be regarded either as 
a security (2 Bouv. L. Dict. 493), or as a new bill (Slacum v, Pomery, 
6 Cranch, 221 [3 L. Ed. 205]; Coffee v. Planters’ Bk. of Tenn., 13 
How. 183 [14 L. Ed. 105] ; Van Staphorst v. Pearce, 4 Mass. 258), 
within the meaning of that act; and unless such construction be given 
thereto, the wholesome provisions of this statute can with ease be 
evaded, by simply indorsing for gaming purposes antecedent securi- 
ties, whose consideration is altogether legal; thus defeating the evi- 
dent intent which gave origin to the statute.’’ 


In the case of Porter v. First Nat. Bank of Chicago, 212 Ill. App. 
250, cited by the defendant, the court did not consider the effect of a 
statute declaring a transfer of a security, such as a check, in a gam- 
bling transaction to be absolutely void. It stated (loc. cit. 252) that 
there was a statute in the state of Illinois making gambling ‘‘unlaw- 
ful.’’ In that case the matter of duress in the transfer of the draft 
and failure of consideration on the ground that gambling was unlaw- 
ful were involved. There is a distinction between a statute declaring 
the act to be unlawful or illegal and a statute declaring that the act 
shall be absolutely void. 8 C. J. pp. 766-769. Where the statute de- 
clares the act to be void the paper attempted to be transferred re- 
mains in -the transferor unaffected by the indorsement and transfer. 
In other words in contemplation of law there is no indorsement or 
transfer. 

In the case of Keim v. Vette, 167 Mo. 389, 403. 67 S. W. 223, 227, 
the court said: 
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‘*But there is one exception to this rule, and that is, when a statute 
declares a contract void, it gathers no vitality by its circulation in re- 
spect to the parties executing it, but it and the instrument evidencing 
it are void in the hands of every holder. 

‘The distinction runs through the various cases; if the statute 
makes the contract void, it is invalid as to everybody whose rights are 
affected by it.’’ 


Where the execution of the instrument is under such circum- 
stances that the act is merely illegal or voidable, then the instrument 
is valid in the hands of a holder in due course. Such was the situa- 
tion in the case of Newton County Bank v. Cole (Mo. App.) 282 S. 
W. 466, cited by the appellant. 

There is no merit in the contention that in view of the fact that 
a cashier’s check is ordinarily not subject to countermand by the 
payee after indorsement, for the reason that it is merely a bill of ex- 
change drawn by the bank on itself and accepted in advance by the 
act of issuance (see 7 C. J. 702), that Goode had no right to stop pay- 
ment and appellant is entitled to recover. Here, the title to the 
checks was not in the endorsee but remained in the payee in the 
checks. In contemplation of law there was no indorsement of them. 
The bank in issuing the checks did not agree to pay them at all events 
but only on the implied understanding that it would do so to the one 
lawfully entitled thereto. Appellant was not lawfully entitled to the 
checks and, therefore, is in no position to complain that payment on 
them was stopped. McGinn v. Bank, 178 Mo. App. 347, 354, 166 S. 
W. 345; Bathgate v. Exch. Bk. of Chula, 199 Mo. App. 583, 205 8. 
W. 875. 

The judgment is affirmed. 


PAYMENT OF CHECKS IMPROPERLY SIGNED 


Damascus Manufacturing Co. v. Union Trust Co., Supreme Court of 
Ohio, 164 N. E. Rep. 530 


Where a bank has actual or constructive notice tnat the by- 
laws of a depositor corporation requiring checks to be signed by 
the treasurer and countersigned by the president, it will be liable 
for the amounts of checks which it pays not bearing the counter- 
signature of the president. 

In this case the plaintiff corporation deposited its funds in a 
national bank and served the bank with a copy of its by-laws pro- 
viding that checks should be signed by the treasurer and counter- 
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signed by the president. Subsequently a trust company was or- 
ganized with the same stockholders as the national bank, the same 
president and vice-president and substantially the same board of 
directors. A copy of the corporation’s by-laws was not filed with 
the trust company. The treasurer deposited corporate funds with 
the trust company and withdrew them on checks signed by him- 
self, but not countersigned by the president. It was held that the 
trust company was liable for the loss sustained by the corporation. 
It appeared that the treasurer presented to the bank a num- 
ber of checks properly signed, drawn on and payable to the bank. 
The bank paid to itself amounts due to it from the corporation out 
of the proceeds of these checks and paid the surplus to the treas- 
urer. It was held that the bank was liable for these amounts. 


Petition by the Damascus Manufacturing Company against the 
Union Trust Company. Judgment by court of common pleas 
for plaintiff was reversed by the Court of Appeals, and plaintiff brings 
error. Reversed, and judgment of court of common pleas affirmed. 

Garfield, Cross, MacGregor, Daoust & Baldwin, and Kelley, David 
& Cottrell, all of Cleveland, for plaintiff in error. 

Stearns, Chamberlain & Royon, of Cleveland, for defendant in 
error. 

ROBINSON, J.—The amended petition of the plaintiff in error in 
the trial court contained two causes of action. The first cause of ac- 
tion was to recover from the defendant in error the sum of $62,744.56, 
deposited by the plaintiff in error with the First Trust & Savings 
Company, which it is alleged the First Trust & Savings Company 
wrongfully and without the authority of the plaintiff in error paid 
to, or for the account of, one Albert Koch. The second cause of ac- 
tion was to recover from the defendant in error $34,000, which was 
the balance of $95,000 deposited by the plaintiff in error with the 
First National Bank, $61,000 of which was withdrawn by the plain- 
tiff in error in payment of loans due the First National Bank; and it 
is alleged that the balance was diverted either to the personal account 
of Albert J. Koch or devoted to the payment of his personal indebted- 
ness to the bank. 

It is averred in the petition, and the evidence disclosed the fact to 
be, that the First National Bank caused the First Trust & Savings 
Company to be organized for the purpose of enabling it, the first Na- 
tional Bank, to do a trust business and certain other banking business 
denied to a national bank; that the stockholders of the two institu- 
tions were one and the same; that the president and first vice presi- 
dent of each were the same; and that the directorate of the two were 
largely the same. 

The evidence disclosed that the identity of ownership of stock was 
not a coincident, but was a requirement or condition precedent to 





THE BANKING LAW JOURNAL 599 


ownership of stock of either, and that such ownership was required at 
the fixed proportion of one-half share of the First Trust & Savings 
Company to one share of the First National Bank; that the certificate 
of stock of the First Trust & Savings Company was indorsed on the 
certificate of stock of the First National Bank, and the stock was so 
tied together as to make it inseparable for transfer or any other 
purpose. 

It is also alleged in the petition, and the evidence disclosed, that 
the plaintiff in error, prior to the happening of the events here re- 
lied upon to sustain these two causes of action, filed with the First 
National Bank section 4 of article V of its code of regulations, duly 
adopted by its stockholders: 


‘“The treasurer shall receive and have charge of all money, bilis, 
notes, bonds, and similar property belonging to the company, and 
shall do with the same as may be ordered by the board of directors. 
He shall keep such financial accounts as may be required, and at the 
expiration of his term of office shall turn over to his successor or to 
the board of directors all property, books, papers and money of the 
company in his hands.’’ 

Also section 5 of its code of by-laws: 

“All monies of this company shall be deposited by the treasurer, 
as the same are received by him, in The First National Bank of Cleve- 
land, Ohio, in the name of this company, and shall be withdrawn only 


by check signed by the treasurer and countersigned by the presi- 
dent.”’ 


And it is alleged that Albert J. Koch was treasurer of the plain- 
tiff in error; that, pursuant to the regulations and by-laws of the 
plaintiff in error, he opened an account with the First National 
Bank. 

The evidence further discloses that no service of a copy of the 
regulations and by-laws of the plaintiff in error was made upon the 
First Trust & Savings Company, as such; that the First Trust & 
Savings Company and the First National Bank, during a considerable 
portion of the duration of their joint existence, were housed in the 
same building, with open communicating doors between the two dur- 
ing business hours; that Koch deposited the sums hereinbefore men- 
tioned with the savings company in the name of the plaintiff in error, 
and withdrew the same upon withdrawal slips signed by himself, but 
not signed by the president of the company; that he withdrew from 
the commercial account of the First National Bank the sum hereinbe- 
fore indicated by checks signed by himself as treasurer and counter- 
signed by the president of the company, payable to the bank, in sums 
in excess of amounts due the bank; that the bank, out of such checks, 
paid itself the sums due it, and either paid the balance to Koch or 
credited it, according to his verbal direction, either upon debts of 
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Koch to the bank or upon his personal account; and that the de- 
fendant in error, the Union Trust Company, absorbed the First Na- 
tional Bank and the First Trust & Savings Company, and assumed all 
their obligations. 

An issue was made as to the indebtedness of the plaintiff in error 
to Koch, and also as to the knowledge of the plaintiff in error that 
Koch was depositing these funds in the First Trust & Savings Com- 
pany and disbursing them therefrom upon withdrawal slips signed by 
himself alone. 

The jury returned a verdict for the plaintiff in the sum of $72,- 
950.39. Motion for new trial was overruled, and judgment entered 
upon the verdict. The evidence upon the subjects of the indebted- 
ness of the plaintiff to Koch and of the knowledge of the plaintiff in 
error that Koch was depositing funds in the First Trust & Savings 
Company, and disbursing them upon withdrawal] slips signed by him- 
self alone, was in conflict. The Court of Appeals did not find an 
absence of evidence upon either subject, or that the verdict was against 
the weight of the evidence, but did reverse ‘‘for the error of the court 
in refusing to direct a verdict on the first cause of action, and for 
the error of the court in its charge as to the second cause of action, 
and for the error of the court in overruling the motion for new trial.’’ 
It then proceeded to render final judgment against the plaintiff in 
error as to the first cause of action, and remanded the case for re- 
trial upon the second cause of action. 

From its written opinion and the briefs and arguments of counsel, 
we understand the grounds of the Court of Appeals for requiring a 
directed verdict as to the first cause of action to have been that 
the plaintiff did not prove that it had served upon the First Trust & 
Savings Company a copy of its resolution requiring its treasurer to 
deposit its funds with the First National Bank, did not prove that the 
First Trust & Savings Company had knowledge of the adoption or ex- 
istence of such a resolution, and failed to prove a custom in the city 
of Cleveland among savings and trust companies to require a copy 
of such resolution before accepting money from a corporation or dis- 
bursing same. 

The pertinence of the reasons assigned by the Court of Appeals 
for its judgment depends upon the legal effect of the organization by 
the First National Bank of the First Trust & Savings Company out 
of all its own stockholders in a fixed proportion, the tying of the stock 
of the two corporations together and making it inseparable, the join- 
ing of the place of business of each, and the advertising of the two 
companies as affiliated companies offering every banking service and 
having combined resources. 


THE BANKING LAW JOURNAL 601 


The filing of the copy of the resolution with the First National 
Bank was notice to such bank of the limited authority of the treasurer 
of plaintiff, and, as such, was binding upon the First National Bank 
and all of its component parts. It therefore was at least constructive 
notice to the stockholders of such bank. When, therefore, such stock- 
holders, for the purpose of extending their banking business, found it 
advantageous, because of the inhibition of a Federal statute, to or- 
ganize themselves into an additional corporation and assume an addi- 
tional name, without in any way changing their relationship to each 
other or to the banking enterprise in which they were engaged, they 
did not thereby divorce themselves from any knowledge which had 
been imputed to them as stockholders of the First National Bank, nor 
become immune to the imputation of such knowledge during the con- 
tinuanee of such relationship. The fact that the same association of 
men had assumed a new name and had secured a new charter from a 
different sovereign, to augment and extend the business they were al- 
ready engaged in, taken in connection with the fact that they adver- 
tised to the public that they were not ‘‘offering every banking service 
under one roof,’’ that ‘‘the First Trust and Savings Company’s stock 
is owned by the stockholders of the First National Bank,’’ and adver- 
tised their ‘‘combined resourees,’’ and joined their signatures in their 
advertisement, circulars and literature variously, as: 


**FWirst National Bank 
‘First Trust & Savings Company 
‘*Cleveland,’’ 


‘First Trust & Savings Co. 
**301 Euclid Ave. 260 Superior Ave. N. E. 
‘* Affiliated with First National Bank,”’ 


National Bank 
** First 
Trust & Savings Co.,’’ 
‘The First National Bank of Cleveland and the 
First Trust & Savings Co. 
‘‘John Sherwin, President,’’ 

—ought not entitle that same group of men, transacting generally the 
same business under the two charters and the two names, to be ab- 
solved from the obligations arising out of the knowledge imputed to 
them under either charter or either name. Their actual relationship 
to the business and to each other was not changed by the separation 
of the business into the two entities, and was not different from that 
it would have been had they, the same group of men, undertaken to 
organize, operate, and own the First Trust & Savings Company by 
making the First National Bank, as such, owner of all the stock of 
the First Trust & Savings Company; the actual group of men owning 
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and operating the business, divorced from the fiction of corporate en- 
tity, being in either event the same. 

The organization by the First National Bank of its stockholders 
into the separate corporate entity of the First Trust & Savings Com- 
pany, for the purpose of enabling the stockholders of the First Na- 
tional Bank to engage in the savings and trust business, was so ac- 
complished as to enable the same group of men to practice a mode of 
banking forbidden a national bank by Federal statute, and to perhaps 
secure an additional line of banking business, and at the same time 
bestow upon the new entity the favorable standing and credit of the 
old entity by emphasizing the unity of the two. Having thus enjoyed 
the advantages and benefits of the identity of stockholders and unity 
of ownership, they ought not to be heard to assert the corporate fiction 
of their separate entity to the disadvantage of a customer whom they 
had thus invited to disregard the fiction. This court has declared, in 
State ex rel., Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279, 15 L. 
R. A. 145, 34 Am. St. Rep. 541: 


‘That a corporation is a legal entity, apart from the natural per- 
sons who compose it, is a mere fiction, introduced for convenience in 
the transaction of its business, and of those who do business with it; 
but like every other fiction of the law, when urged to an intent and 
purpose not within its reason and policy, may be disregarded.’’ 


The same principle is declared in Fletcher’s Cyclopedia Corpora- 
tions, § 42: 


‘There is . . . substantial agreement that at certain times the fic- 
tion of corporate entity is inapplicable. . . . The doctrine of separate 
existence may be carried too far, and it is properly disregarded in 
eases of fraud, circumvention of contract or statute, public wrong, 
monopoly, and like instances.’’ 


We are of opinion that the uncontroverted facts entitled the plain- 
tiff to an instruction to the jury that it disregard the fiction of sep- 
arate entity; that the copy of the by-laws and regulations of the 
plaintiff, filed with the First National Bank, became a governing part 
of the implied contract between the plaintiff and the First National 
Bank, and that the First National Bank, by its acquisition of an addi- 
tional charter and the assumption of an additional name, did not 
absolve itself from any duty toward the plaintiff arising out of the 
filing with it of the rules and regulations of the plaintiff. 

Having reached this conclusion, the question of the charge of the 
trial court upon the subject of custom, the question of the evidence 
upon that subject, and the question of sustaining a motion for a di- 
rected verdict upon the first cause of action cease to be significant in 
this case. If a case for the jury was made upon the second cause of 
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action, necessarily a case for the jury was made upon the first cause 
of action. 

The journal entry of the Court of Appeals declares a reversal ‘‘for 
the error of the court ... in its charge as to the second cause of ac- 
tion,’’ and does not specify the respect in which the trial court erred. 
In its opinion, however, the Court of Appeals expressed itself thus: 


‘“Evidence was introduced tending to show that when Koch pre- 
sented checks of the Damascus Company to The First National Bank, 
payable to the bank, he would direct large amounts to be credited to 
his individual account or applied in payment of his own indebtedness 
to the bank. These checks being drawn payable to the bank in which 
the funds were deposited, it can not be said that no duty rested on the 
bank in regard to the disposition of the amounts called for by the 
checks. Certainly the bank did not guarantee the proper application 
of the funds represented by these checks, but it did owe the duty of 
exercising ordinary care to protect the interests of its depositor. 

‘‘It is contended by counsel for The Union Trust Company that 
checks drawn in this form and presented by Koch were in effect 
orders to pay to whomsoever Koch should direct. On the other hand, 
it is contended by counsel for the Damascus Company that the bank 
had knowledge or notice that Koch was wrongfully applying corporate 
funds in the bank on his own individual indebtedness to the bank, 
and that the duty rested upon the bank to notify the Damascus Com- 
pany before such transfers were made. The question should have been 
submitted to the jury to determine whether, under the circumstances 
disclosed in the record, the bank did or did not use ordinary care in 
failing to inquire of the Damascus Company and in making the dis- 
bursements in the manner in which they were made.”’ 


The language just quoted would seem to indicate that the court 
was of opinion that a different rule applies to checks made payable 
to the order of the bank of depository from the rule applicable gen- 
erally to checks made payable to the order of any other definite person 
or entity. We know of no such distinction. 

The relationship between the plaintiff in error and the bank was 
that of creditor and debtor, and did not give rise to the relationship of 
principal and agent. The bank, singly or in its dual capacity did not 
become the fiscal agent or disbursing agency of the Damascus Manufac- 
turing Company. The matter of the indebtedness of the plaintiff in er- 
ror to Koch, if any, is significant in this case, if significant at all which 
we query, for the sole purpose of determining whether the plaintiff in 
error sustained a loss, and the extent thereof, by reason of the der- 
elictions of either the First National Bank or the First Trust & Sav- 
ings Company, or both. The authorization of the plaintiff in error to 
the First National Bank was to disburse money upon the signature of 
the president and treasurer of the plaintiff in error. The implied 
contract between plaintiff in error and the First National Bank was 
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that it would only so disburse. The checks upon the bank, signed by 
the president and treasurer of the plaintiff in error, to pay to the 
order of the bank definite sums, were authority to the bank to pay 
to itself such sums, and were not authority to the bank to pay such 
sums to any one else, and therefore, with respect to the amount in 
which the sums of such checks exceeded the obligations of the plaintiff 
in error to the bank, the bank still occupies the position of debtor to 
the plaintiff in error, and its duties with reference to such excess were 
the duties imposed by its implied contract with the plaintiff in error 
to pay only upon the order of the president and treasurer. 

The loss to the plaintiff in error was predicated upon a violation 
of the implied contract between the plaintiff in error and the bank 
and of the expressed provisions of the rules and regulations of the 
plaintiff in error, by reason of the filing of a copy thereof with the 
First National Bank; and the acceptance thereafter of the deposits 
of plaintiff in error by the First National Bank became a part of such 
implied contract. The payment to Koch of the sum of the cheeks in 
excess of the indebtedness to the bank did not involve the question of 
negligence or ordinary care. The Court of Appeals reversed because 
the trial court did not submit to the jury the question ‘‘whether, un- 
der the circumstances disclosed in the record, the bank did or did not 
use ordinary eare.’’ The trial court charged: 


‘‘Under the law of this state, in the absence of an express contract 
to the contrary, a bank does not guarantee or insure depositors that 
it will not under any circumstances whatever pay out money on de- 
posit to persons not entitled to receive it, but the bank does guarantee 
that it will use due diligence and reasonable care in paying out money 
to the depositors entitled to receive it, or some one authorized and 
directed by the depositor to withdraw it, and if the bank fails to use 
reasonable care and due diligence in paying out deposits, it then be- 
comes liable to the depositor for all sums of money so paid out, which 
the depositor did not actually receive, or derive the benefits there- 
from.’’ 


The trial court further charged: 


“It is contended on the part of the plaintiff that some of the 
checks charged to its account were made payable to The Firsi Na- 
tional Bank itself and that The First National Bank after applying 
so much of the money called for by the checks as was necessary to pay 
off the indebtedness of the plaintiff company to the bank, without the 
knowledge or consent of the plaintiff, credited the balance of the 
money called for by the check to the payment of the individual in- 
debtedness of Albert J. Koch and crediting some of it to his in- 
dividual commercial account. 

‘*With reference to this contention I say to you as a matter of law, 
that if you find that some of the checks were drawn payable to The 
First National Bank itself for a sum of money greater than was 
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necessary to pay off the loans of the plaintiff company, then before 
the bank could apply the balance of the money ealled for by the 
check to the individual account of Albert J. Koch, that it was the 
duty of the bank to use reasonable diligence and prudence to ascer- 
tain from the plaintiff how the balance of the money should be ap- 
plied, and if the bank failed to make this inquiry, and the money was 
wrongfully applied to the individual account of Albert J. Koch, then 
I say to you that the defendant company would be liable to the plain- 
tiff to the extent of the amount of money so misapplied and diverted. 
Of course, if the check was not payable to the bank itself, and there 
was nothing on the face of the check to disclose that the company’s 
funds were to be diverted, then, of course, I say, the defendant com- 
pany would not be liable.’’ 


We find no error prejudicial to the defendant in error in the 
charge of the court upon the duty of the bank to this plaintiff in 
error. 

The cross-petition in error of the defendant in error was filed more 
than 70 days after the rendition of judgment by the Court of Ap- 
peals, and, upon the authority of Mannix, Assignee, v. Pureell et. al., 
46 Ohio St. 102, 19 N. E. 572, 2 L. R. A. 753, 15 Am. St. Rep. 562, 
and King v. Real Estate Co., 116 Ohio St. 185, 155 N. E. 797, will be 
dismissed. However, the grounds of reversal there urged by the de- 
fendant in error have been considered for the purpose of determining 
whether the Court of Appeals reached a correct conclusion, but for a 
wrong reason. 

The judgment of the Court of Appeals will be reversed, and the 
judgment of the court of common pleas will be affirmed. 

Judgment reversed, and judgment of the court of common pleas 
affirmed. 


BY-LAW RESTRICTING RIGHT TO SELL BANK 
STOCK 


Searles v. Bar Harbor Banking & Trust Co., Supreme Judicial Court 
of Maine, 145 Atl. Rep. 391 


A bank declared a 100 per cent. stock dividend and enacted a 
by-law providing that any person acquiring any of the stock by 
inheritance or by gift effective at death should give a 30 day 
option on the stock at a fair price to a person to be designated by 
the board of directors. It was held that the by-law was valid. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1166. 
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Suit by Thomas Searles against the Bar Harbor Banking & Trust 
Company. On report. Bill dismissed. 

Argued before Wilson, C. J., and Philbrook, Dunn, Barnes, Bas- 
sett, and Pattangall, J. J. 

H. L. Graham, of Bar Harbor, for plaintiff. 

Lynam & Rodick, of Bar Harbor, for defendant. 


WILSON, C. J.—A bill in equity brought, as the prayers set forth, 
to declare a by-law of the defendant company invalid and that the 
defendant be required to issue to the plaintiff stock free of any of the 
restrictions against free alienation imposed by the by-law. 

The case is reported to this court on an agreed statement of facts. 

The defendant is a trust company organized under a special charter 
granted by the Legislature in 1887. On March 14, 1927, its capital 
stock was $100,000, its surplus $300,000, with undivided profits of 
$214,973.49. On the above date, the plaintiff was the owner of 10 
shares of the capital stock. 

With a view of distributing its stock among a larger number of 
holders, it obtained from the Legislature in 1927, chapter 126 of the 
Private and Special Laws, an amendment to its charter under which 
it was authorized to increase its capital stock and determine the terms 
and manner of its disposition. 

However, before this act went into effect on July 15, 1927, the 
officers of the bank proposed to its stockholders that the capital stock 
be increased to $200,000, as it has the power to do under its original 
charter, section 2, ec. 196, Priv. & Sp. Laws 1887, and that 1,000 shares 
be issued to the stockholders in proportion to their holding and 
against the undivided profits. 

A meeting of the stockholders was duly called on April 11, 1927, 
the call for which included only notice of a proposed increase in capi- 
tal stock to $200,000. This meeting was continued to July 11th, and a 
call for another meeting to be held on the same date was duly issued 
to act on a proposed change in the by-laws, restricting the alienation 
of the new stock under certain conditions. 

The plaintiff executed a proxy to attend the meeting called for 
April 11th to vote on the increase in the capital stock, but did not 
execute a proxy for the meeting called for July 11th to vote on the 
change in the by-laws. 

On July 9th, however, he wrote to the treasurer of the defendant 
company, protesting against the proposed change in the by-laws, but 
did not attend the meeting or authorize any person to attend and vote 
his stock against the adoption of the proposed by-law. 

At the meeting held on July 11, 1927, it was voted to increase the 
stock as proposed in the call for the meeting and that the new shares 
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be issued to the old stockholders in proportion to their present hold- 
ings and charged to undivided profits, it being in the nature of a 
stock dividend, and also to adopt the following by-law restricting the 
alienation of the new stock when coming into the hands of any person 
by will, inheritance, or by a conveyance to take effect after death: 


‘*Any person acquiring through will, or descent, or by conveyance 
to take effect at death, any stock of this corporation issued after the 
passage of this by- law shall be bound to offer the same for sale and 
transfer to any party appointed by the Trust Company Directors at 
a fair value of such stock as determined by said Directors, or if said 
value is not satisfactory to the estate; at the fair value of said stock 
as determined by three appraisers, one to be chosen by the estate, one 
chosen by the Directors and one chosen by those two, but any and all 
appraisers must be chosen from and be when chosen, stockholders in 
said Trust Company. 

‘‘Such obligation shall continue thirty days and no longer after 
such holder shall offer his stock for sale as above. If any such holder 
shall fail or refuse to sell and trasfer his stock acquired as aforesaid 
at its fair value thus determined, no dividend shall be thereafter due 
or paid upon such stock until it shall be so offered for sale. Such 
stock shall have no right to vote until so offered. The passage of this 
‘ by-law is to keep the stock, so far as may be, in the hands of persons 
whose patronage or influence may be helpful to the bank.’’ 


Certificates for 968 shares of the new stock were issued and ac- 
cepted subject to the restrictions by nearly 100 stockholders, and a 
certificate for 10 shares was issued to the plaintiff August 24, 1927, 
with the above by-law printed on the back. The plaintiff on Septem- 
ber Ist following returned it to the defendant company, but not with 
an absolute refusal to accept, but ‘‘pending the determination of the 
right of the Trust Company to restrict the free transfer of the stock.’’ 

On January 1, 1928, the regular dividend was declared on all the 
outstanding stock of the company, including the new shares issued 
to the plaintiff as his share of the stock dividend; a check was sent to 
the plaintiff covering his dividend on both his former holdings and the 
10 shares to which he was entitled as a stock dividend, which check he 
accepted and cashed without protest so far as the record shows. 

No action was taken by the plaintiff to determine his rights until 
March 20, 1928, when this bill was brought. In the meantime not only 
all of the new stock, excepting 32 shares, had been issued and accepted 
by the persons entitled thereto without protest, but several transfers 
of the new stock by and to parties accepting it were recorded on the 
books of the company. 

Of the bank’s authority to declare the stock dividend there is no 
question in the absence of any statute prohibiting it (In re Heaton, 89 
Vt. 550, 96 A. 21, L. R. A. 19161), 201; 6 Fletcher Cyc. of Corpora- 
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tions, § 3682; Gen. Invest. Co. v. Beth. Steel Corp. 87 N. J. Eq. 234, 
100 A. 347), and is not questioned by the plaintiff. 

It is contended by the plaintiff, however, that such a by-law was 
not within the power of the defendant company to adopt; that it is 
contrary to public policy inasmuch as it constitutes a restraint upon 
the free alienation of his property, and is, therefore, void. 

There is a seeming lack of harmony among the authorities on tlie 
question involved. As a general rule, the cases holding invalid by- 
laws restricting the alienation of stock are cases where alienation is 
made dependent on the consent of all the other stockholders or the 
board of directors or some official of the company (In re Klaus, 67 
Wis. 401, 29 N. W. 582; Miller v. Farmers Milling & El. Co., 78 Neb. 
441, 110 N. W. 995, 126 Am. St. Rep. 606; Chouteau Spring Co. v. 
Harris, 20 Mo. 383; Bank of Atchison Co. v. Durfee, 118 Mo. 431, 24 
S. W. 133, 40 Am. St. Rep. 396; MeNulta v. Corn Belt Bank, 164 Il. 
429, 447, 45 N. E. 954, 56 Am. St. Rep. 203; Bloede Co. v. Bloede, 84 
Md. 129, 34 A. 1127, 33 L. R. A. 107, 57 Am. St. Rep. 373), or such 
restrictions is held invalid by reason of lack of legislative authority 
to pass such a by-law (Ireland v. Globe Milling & Reduction Co., 19 
R. I. 181, 32 A. 921, 29 L. R. A. 429, 61 Am. St. Rep. 756; Id., 21 R. 
I. 9, 41 A. 258, 79 Am. St. Rep. 769; Feckheimer v. Nat. Ex. Bank, 
79 Va. 80, 83). 

The cases in which a limited restriction upon alienation of stock 
issued after the passage of the by-law have been upheld have been 
either under by-laws adopted under legislative authority and providing 
only for an option to the corporation or other stockholders to purchase 
for a limited period (Nicholson v. Brewing Co., 82 Ohio St. 94, 91 N. 
E. 991, 37 Am. St. Rep. 764, 19 Ann. Cas. 699; Chaffee v. Farmers’ 
Co-op. Elevator Co., 39 N. D. 585, 168 N. W. 616; Sterling Co. v. 
Litel, 75 Colo. 34, 223 P. 753), or where even without express legis- 
lative authority to enact, the acceptance of stock issued in pursuance 
of such a by-law is held to constitute an enforceable contract between 
the corporation and a stockholder if the by-law is reasonable and its 
purpose the promotion of the purposes of the corporation (New Eng- 
land Trust Co. v. Abbott, 162 Mass. 148, 38 N. E. 432, 27 L. R. A. 
271; Barrett v. King, 181 Mass. 476, 63 N. E. 934; Longyear v. Hard- 
man, 219 Mass. 405, 106 N. E. 1012, Ann Cas. 1916D, 1200; Weiland 
v. Hogan, 177 Mich. 626, 143 N. W. 599; Farmers’ M. & S. Co. v. 
Laun, 146 Wis. 252, 131 N. W. 366; Baumohl v. Goldstein, 95 N. J. 
Eq. 597, 124 A. 118; Model Clothing House v. Dickinson, 146 Minn. 
367, 178 N. W. 957; Blue Mt. Forest Ass’n v. Borrowe, 71 N. H. 69, 
51 A. 670; also see Sterling Co. v. Litel, supra). 

Additional authorities pro and con may be found in 7 R. C. L. 
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262, 263; 14 Cye. 668; 1 Fletcher Cyc. of Corporations, § 513; volume 
6, §§ 3761, 3762. 

The by-law in this case is not objectionable on the ground that it 
imposes an absolute restriction on alienation without the consent of 
the officers or other stockholders. It does not even impose any re- 
striction on present holders or during the lifetime of any one acquiring 
the stocks by purchase. Only in ease it is acquired by will or in- 
heritance or a conveyance taking effect at death is the person so ac- 
quiring obliged to give such person as the directors may designate a 
30-day option thereon. If not exercised in that period, all restrictions 
are removed. 

We are of the opinion, however, that under the statutes in force 
in this state at the time of its enactment, authority is lacking for the 
adoption of such a by-law. The only statutes bearing thereon are sec- 
tions 49, 50, and 53, ¢. 51, R. S., and sections 87 and 96, ec. 144, P. L. 
1923. 

Sections 49 and 50 of chapter 51 and section 87 of chapter 144, 
Pub. Laws 1923, merely authorize in general terms the adoption of 
by-laws that are not inconsistent with the laws of the state. These 
sections relate, we think, to such by-laws as may be essential for the 
general management of the corporation, and cannot be construed as 
authorizing the imposing of any restrictions upon the alienation of its 
stock other than such as may be necessary to ‘insure the corporation 
having a record of its stockholders and to prevent fraud in the trans- 
fer of its stock. Nor do we think that section 53 of chapter 51 in 
authorizing the creation of two classes of stock was intended to au- 
thorize the creation of two kinds in respect to a freedom of alienation. 
Such statutes have a well-defined purpose in corporation law in au- 
thorizing classes of stock with differences as to preferences and voting 
power. Such legislative authority has not been construed or invoked 
so far as we know to authorize the creation of different classes of stock 
in respect to freedom or limitation of alienation. . 

The power to enact by-laws under the general corporation law is 
not an unlimited one. Kennebee & Portland R. R. Co. v. Kendall, 31 
Me. 470; Jay Bridge Corp. v. Woodman, 31 Me. 573; Sargent et al. v. 
Franklin Ins. Co., 8 Pick. (Mass.) 90; 19 Am. Dee. 306; Ireland v. 
Globe Milling Co., supra. 

However, the weight of the authority and we think the tendency 
of the more recent decisions, as the reasons for maintaining the in- 
tegrity of the stockholding body have become more manifest, is to 
sustain such restrictions if reasonable and the stock has been accepted 
following the adoption of the restriction and with knowledge of its 
provisions, whether valid as a by-law or not, on the ground that it 
constitutes a valid agreement between the stockholder and the cor- 
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poration, especially if it goes no farther than to give an option on the 
stock for a limited period. New Eng. Trust Co. v. Abbott, supra; 
Weiland v. Hogan, supra; Model Clothing House v. Dickinson, supra; 
Blue Mt. Asso. v. Borrows, supra, and other cases above cited. 

Restricted limitations on the alienation of the stock such as are 
contained in this by-law cannot be held to be against public policy, 
especially in case of bank stock. The provisions of the charter of this 
bank make each holder of stock liable to the par value of his stock 
for the debts of the corporation. Section 7, ec. 196, Priv. & Sp. Laws 
1887. It therefore is important that its stockholders should be per- 
sons of responsibility as well as actively interested in the welfare of 
the bank. Such a restriction as was contained in the by-law when 
the stock comes into the hands of persons other than by purchase may 
well be promotive of the public interests. 

As the court said in Dane v. Young, 61 Me. 160, 167: ‘‘ As stock- 
holders are made liable for the debts of the bank to the amount of 
their shares, it is important for them to know whether their associates 
are responsible or worthless.’’ 

The plaintiff while he returned the certificate issued to him did not 
couple it with an absolute refusal to accept, but pending the de- 
termination of the right of the corporation to enact such a by-law. 


When the regular cash dividend was declared and paid on the old and 
new stock then outstanding in January, 1928, he accepted and re- 
tained it. 


If he did not accept the stock, he was not entitled to the dividend 
and should have returned it. By retaining it, we think he must be 
held to have accepted the stock with the restrictions. 

Lastly, we think this plaintiff has no standing in a court of equity. 
He has not only accepted the benefits of the stock which he now seeks 
to have issued to him free of all restrictions, but before bringing action 
to determine whether such was valid he delayed until at least 968 
shares of the stock were issued and accepted subject to the by-law 
by those entitled thereto and without objection, and several of the 
shares have since been transferred to purchasers with full knowledge 
of the restriction. 

The stockholders were not entitled to any stock with or without 
restrictions as a matter of right but only in pursuance of the vote of 
the directors. It was not purchased. In voting to issue the new stock, 
the directors authorized only the issuance of stock with a restriction 
upon future alienation. Their vote cannot be construed by this court 
as authorizing the issuance of stock without the restriction, even if 
the by-law is held invalid. 

The directors, in effect, declared a dividend payable in stock with 
certain limitations on its alienation. A vote authorizing the issuance 
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of stock restricted as to alienation as a method of dividing up the 
profits is not a vote to issue stock free of any restrictions. Because 
the directors voted to issue stock so restricted for this purpose, as a 
method of distributing the profits, it does not follow they would have 
taken the same action if the stock must be issued without any such 
restriction. 

For a holder of 10 shares out of 1,000, after such delay and hav- 
ing accepted the dividend thereon, to now ask a court of equity not 
only to declare this by-law invalid but to require the bank to issue 
new stock to the plaintiff without such restriction, would leave all the 
other stockholders who have accepted the stock bound by the restric- 
tion. 

This court therefore cannot, even if the plaintiff were not held to 
have accepted the stock, now direct the bank to issue to him stock of 
another character from that authorized by the directors and now held 
by his associates, who have in good faith accepted it with the limitation. 

The plaintiff’s laches in taking action renders it unconscionable to 
grant the remedy prayed for. Fieldin v. Lancashire & Yorkshire Ry., 
64 Eng. Reprint 237; Gen. Invest. Co. v. Beth. Steel Corp., supra, p. 
245 (100 A. 347). 

Bill dismissed, with costs. 


RIGHT OF BANK TO APPLY DEPOSIT TO NOTE 


Fidelity National Bank of Oklahoma v. Copeland, Supreme Court of 
Oklahoma, 275 Pac. Rep. 649 


Where a person deposits to his credit in a bank money which 
he holds as trustee or agent of another, the bank may apply the 
deposit to the satisfaction of the depositor’s individual debt, pro- 
vided the. bank has no knowledge that anyone other than the de- 
positor has an interest in the fund. 

NOTE: A reference to this decision will be found in the 
editorial comment in this issue. 


Action by Newton Copeland against the Security (Fidelity?) Na- 
tional Bank of Oklahoma. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded, with directions. 

Stuart, Cruce & Franklin, of Oklahoma City, for plaintiff in error. 

A. M. Beets, O. K. Wetzel, and Walter Marlin, all of Oklahoma 
City, for defendant in error. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 587. 
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FOSTER, C.—This action was commenced in the district court of 
Oklahoma County by Newton Copeland, hereinafter referred to as 
plaintiff, against the Fidelity National Bank, hereinafter referred to 
as defendant, to recover a judgment in the sum of $1,490, alleged to 
have been deposited in said bank by and in the name of the Collins 
Investment Company of Oklahoma City, in trust for said Newton 
Copeland. The case was tried upon an agreed statement of facts and 
the testimony of one witness, a Mr. Campbell, who was cashier of the 
defendant bank during the transactions involved in this action. 

The agreed statement of facts shows, in substance, that in Mareh, 
1923, the plaintiff made an application to the Collins Investment Com- 
pany for a loan on his farm in Carter County in the sum of $1,500, 
and by the terms of the application appointed the Collins Investment 
Company as his attorney to procure said loan from any person or 
corporation, and authorized the Collins Investment Company to re- 
ceive and transmit any funds for the payment of interest or principal 
on said loan. It was further agreed that, during the time of the trans- 
actions here involved, none of the officers nor agents of said bank had 
actual knowledge of the fact that the plaintiff had executed a note and 
mortgage to the Collins Investment Company until the claim was 
made herein. That at the time of executing the note and mortgage 
the plaintiff also executed four commission notes, in the sum of $73 
each, secured by a second mortgage upon the land, which commission 
notes were deposited with the defendant bank as part security for a 
loan from the defendant bank to the Collins Investment Company, 
hereinafter described. That the Collins Investment Company was en- 
gaged in a farm loan business, and was taking applications for farm 
loans negotiated to divers and sundry customers. That shortly after 
the note and mortgage was executed by the plaintiff in this case the 
Collins Investment Company sold the same to the Security Trust 
Company of Freeport, Ill., and received the sum of $1,498, by draft 
dated April 23, 1923, payable to Collins Investment Company; that 
said draft was deposited in the defendant bank on April 25, 1923, to. 
the account of the Collins Investment Company, and that the officers 
or agents of said bank had no actual notice that the said check repre- 
sented the proceeds of the Copeland loan, or that it represented the 
proceeds of any loan made through the Collins Investment Company. 
That on April 25th the Collins Investment Company issued its check, 
payable to the plaintiff, in the sum of $1,490, which was the 
amount of the loan after certain costs had been deducted. This check 
was duly presented to the defendant bank on May 10th, and payment 
refused, because the account of the Collins Investment Company had 
been closed. 

It is further agreed that on February 27, 1923, the Collins Invest- 
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ment Company borrowed from the defendant bank the sum of $30,000, 
for which it executed its note due in 90 days, which note was still un- 
paid, but not due, on May 8, 1923. On that date, the defendant re- 
ceived information that the Collins Investment Company was _in- 
solvent, and, having on deposit the sum of $9,054 to the credit of the 
Collins Investment Company, the bank applied the same upon the note 
of the Collins Investment Company, thereby closing its account. A 
receiver was appointed for the Collins Investment Company on May 
10, 1923. 

The above facts are all agreed to by a stipulation filed in the 
cause, and the only witness was Mr. Campbell, who testified in sub- 
stance that at the time of making the $30,000 note the Collins Invest- 
ment Company deposited with his bank as security $40,000 of negoti- 
able paper, notes, mortgages, etc., and that at different times certain 
of the notes and mortgages so deposited would be exchanged for other 
notes, and that, some time after the execution of the note and mort- 
gage given by plaintiff to Collins Investment Company, the four com- 
mission notes were deposited with defendant bank and certain other 
notes were taken up, but that the same was done without the knowl- 
edge of the officers of the bank, and that no record was made of the 
notes and securities so deposited until after the beginning of this 
action. Mr. Campbell further testified that it was agreed, at the time 
of making the $30,000 loan to the Collins Investment Company, that 
it always carry on deposit a minimum balance of at least 15 per cent. 
of the amount of the loan, and that the average balance should be 25 
per cent.; that the bank was informed by the Collins Investment Com- 
pany, at the time of securing the $30,000 loan, that it was for the pur- 
pose of paying for mortgages that would thereafterwards be sent to 
some Eastern investor and money returned and deposited in the bank. 

A judgment was granted in favor of the plaintiff for the full 
amount sued for, from which the defendant appeals. The appeal is 
argued under four propositions: (1) Do the undisputed facts show 
that the money for which plaintiff sues was a trust fund belonging to 
the plaintiff? (2) Assuming it to be a trust fund, could plaintiff 
recover without proving notice to the bank of its trust character? 
(3) Is there any evidence in the record sufficient to justify a finding 
of notice to the bank of the trust character of said fund? (4) That 
the funds were paid out before the check was presented. 

The defendant in this case claims his right to set off the deposit 
of the Collins Investment Company against the note under section 
7434, C. O. S. 1921, which reads as follows: 


‘*A banker has a general lien, dependent on possession, upon all 
property in his hands belonging to a customer, for the balance due to 
him from such customer in the course of the business.’’ 
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Under the facts in this ease it is conceded that, although the $30,- 
000 note was not due, it is provided in said note that any funds held 
by the bank could be charged against the note, whether due or not, 
and, when the bank received information of the insolvency of the 
Collins Investment Company, it had a right to charge all funds be- 
longing to the Collins Investment Company to the payment of said 
note. It is universally conceded by all authorities that the knowledge 
of a bank that funds deposited in it by a debtor belong to a third 
party precludes the bank from applying the same to the indebtedness 
of the depositor. 

It is first contended by the defendant that, under the facts in this 
ease, the money sued for was not a trust fund. We believe the money 
sued for in this action was held in trust for the plaintiff. By the 
terms of the application for a loan, the plaintiff appointed the Collins 
Investment Company his attorney to procure a loan from any person 
or corporation, and to pay the interest on the same, ete. While the 
notes and mortgages were made out to the Collins Investment Com- 
pany, and by it indorsed to whoever desired to furnish the money, in 
this ease the indorsement being to the Security Trust Company of 
Freeport, Ill., and the draft from said company being made to the 
Collins Investment Company, yet, under all the facts and circum- 
stances in this ease, did the lower court err in holding this a trust 
fund? The general rule is laid down in 30 Cye. p. 60, which is as 
follows: 

‘* Although real or personal property is transferred by conveyance 
absolute in form, the transfer may be held to have been made in trust 
and the grantee to be a trustee, where the previous or contemporaneous 
acts, declarations, and agreements of the parties evidenced an intent 
and understanding that the grantee was to take and hold the property 
for a trust purpose... .”’ 


The principal ease relied upon by the defendant to support his 
contention is Ward Commission Co. v. Sioux Falls Nat. Bank, 199 
Iowa, 829, 202 N. W. 829, in which ease the court says: 


‘“‘The trust fund doctrine in the ‘commission merchant cases’ is 
predicated upon the trust relationship existing by virtue of the stock 
being delivered to a commission merchant, for sale only, under cireum- 
stances where title to the stock does not pass to the commission mer- 
chant but remains in the party delivering it to the merchant to make 
sale for the former.’’ 


The question being whether or not, at the time the note and mort- 
gage in this case was signed, it was understood that the title to the 
same should pass to Collins, or one in trust, to be by him transferred 
to some other party. In the case of Vosburgh’s Estate, 279 Pa. 329, 
123 A. 813, a trust is defined as follows: 
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‘* As trust is a relation between two persons, by virtue of which one 
of them as trustee holds property for the benefit of the other. The 
term ‘trust’ is a very broad and comprehensive one. Every deposit 
is a trust, except possibly general bank deposits; every person who 
receives money to be paid to another or to be applied to a particular 
purpose is a trustee, if so applied, as well as when not so applied.’’ 


The facts in the case at bar justify the court in holding that the 
money sued for was a trust fund belonging to the plaintiff. 

The next question is as follows: Conceding the money in this case 
to be a trust fund, was notice to the bank necessary in order for the 
plaintiff to recover? In the case of Brady v. American National 
Bank, 120 Okl. 159, 250 P. 1006, the second paragraph of the syllabus 
is as follows: 


‘‘Where a trustee deposits money belonging to his cestui que trust 
in a bank, and no eredit is extended on account of such deposit, and 
the bank in no way changes its position by reason thereof, a lack of 
notice of the trust character of such deposit is immaterial, and the 
true owner may recover the amount thereof from such bank.”’ 


The announcement of the law as above set out is without doubt 
against the contention of the defendant in this case. However, the 
defendant contends that this holding in the Brady Case is against the 
great weight of authority and against the previous holding of our 
courts, and that in the more recent case of Zollinger v. First National 
Bank, 126 Okl. 182, 259 P. 141, the doctrine as announced in the 
opinion above quoted was modified, and that the last cited case is 
based upon the proposition of whether or not notice of the trust char- 
acter of the funds was actually given to the bank. 

As contended for by the defendant, the decided weight of authority 
is to the effect that where a bank, in which funds in which third per- 
sons have an interest, are deposited in the individual name of the de- 
positor, has neither actual knowledge nor notice of fact sufficient to 
put it upon inquiry as to the true character of the deposit, it may 
apply the deposit to the individual debt of the depositor. This general 
rule is set out in 13 A. L. R. 327, and many cases from some fourteen 
states are cited in support thereof. There are respectable authorities 
in a few jurisdictions who have adopted what is known as the equita- 
ble rule, but we believe it may be conceded that the weight of author- 
ity is contrary to the doctrine announced in the Brady Case. The 
honorable Commissioner, in writing that case, practically admits that 
the weight of authority is to the contrary. 

The Supreme Court of the United States in the case of Bank of 
Metropolis v. New England Bank, 6 How. 212, 12 L. Ed. 409, an- 
nounced the doctrine as followed in the Brady Case in two separate 
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appeals to the Supreme Court. The doctrine was also followed in the 
case of Wilson v. Smith, 3 How. 763, 11 L. Ed. 820. The defendant 
contends that the rule announced in these cases by the Supreme Court 
of the United States has been modified in the later cases of National 
Bank v. Insurance Co., 104, U. S. 54, 26 L. Ed. 693, and Union Stock- 
yards v. Gillespie, 137 U. 8S. 411, 11 8S. Ct. 118, 34 L. Ed. 724. In 
these later cases, the earlier cases of the Supreme Court were not 
mentioned; but, in the later cases, the Supreme Court of the United’ 
States did go into the proposition of determining whether or not the 
bank actually had notice of the trust character of the funds, intimat- 
ing, at least, that notice was one of the essential requirements in order 
to deprive the bank of its right to credit such funds to the depositor’s 
note. 

In the case of Fulton National Bank v. Hosier, 295 F. 611, the Cir- 
cuit Court of Appeals for the Fifth District announced the theory as 
held in the Brady Case. However, on appeal to the Supreme Court, 
this case was dismissed on a jurisdictional question, and the United 
States Supreme Court never passed directly upon the proposition. 

Other authorities referred to, as supporting the doctrine of the 
Brady Case, are as follows: Shotwell v. Sioux Falls Sav. Bank, 34 S. 
D. 109, 147 N. W. 288, L. R. A. 1915A, p. 715; Union Stockyards 
Bank v. Campbell, 2 Neb. Unoff. 72, 96 N. W. 608; Davis v. Pan- 
handle Nat. Bank (Tex. Civ. App.) 29 S. W. 926. These authorities, 
and a few others, support the contention of the plaintiff in this case 
that, even though a bank has no knowledge, either expressed or im- 
plied, that another than the depositor has an interest in funds de- 
posited in his own name, it cannot apply such funds to the individual 
indebtedness of the depositor, where such lack of knowledge has not 
resulted in any change in the bank’s position and no superior equities 
have been raised in its favor. 

In the ease of Arnold v. San Ramon Valley Bank, 184 Cal. 632, 
194 P. 1012, 13 A. L. R. 320, in which the identical question here in- 
volved was under consideration after deciding that notice was a neces- 
sary element, the following language is used: 


*“The plaintiff relies on Burtnett v. First Nat. Bank, 38 Mich. 630; 
Shotwell v. Sioux Falls Sav. Bank, 34 S. D. 109, 147, N. W. 288, L. 
R. A. 1915A, 715; Cady v. South Omaha Nat. Bank, 46 Neb. 756, 65 
N. W. 906, and eases in Texas and South Carolina—all of which ap- 
pear to hold the opposite doctrine to that above stated. In Michigan 
the later case of Garrison v. Union Trust Co. [139 Mich. 392, 102 N. 
W. 978, 70 L. R. A. 615, 5 Ann. Cas. 813], supra, follows the pre- 
vailing rule and apparently overrules the Burtnett Case, although it 
does not mention it. So, also, in Nebraska, a later decision indicates 
that the Cady Case has been repudiated there. Globe Sav. Bank v. 
National Bank, 64 Neb. 413, 89 N. W. 1030. We are not disposed to 
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follow these cases, in view of the thoroughly established rule to the 
contrary.’’ 


The plaintiff contends that the previous decisions in Oklahoma 
support the rule that no notice is necessary, unless the bank has 
changed its position by reason of the deposit or some equity has in- 
tervened, while the defendant contends that the former decisions are 
to the contrary. We have examined the numerous decisions cited by 
plaintiff and defendant, but we find no case decided prior to the 
Brady Case in Oklahoma which directly affects the question involved. 

In the case of Gillette v. Liberty National Bank, 95 ‘Okl. 76, 218 P. 
1057, the syllabus reads as follows: 

‘““The weight of authority is to the effect that the bank can apply 
a deposit to past-due indebtedness of a customer, even though the de- 
posit was in fact owned by another, if the bank had no notice of the 
true ownership of the fund; but this rule does not exist where the de- 
posit was made in such manner as not to create the relation of debtor 


and ereditor between the bank and the person in whose name the de- 
posit was made.’’ 


The cases of Blackwell v. Dean, 9 Okl. 626, 60 P. 226; Fidelity & 
Deposit Co. v. Rankin, 33 Okl. 7, 124 P. 71; Walters Nat. Bank v. 
Bantock, 41 Okl. 153, 1387 P. 717, L. R. A. 1915C, 531; Southwest Nat. 
Bank vy. Evans, 94 Okl. 185, 221 P. 53; Southwest Nat. Bank.v. Me- 
Vey, 94 Okl. 231, 221 P. 784; Winfield Nat. Bank v. McWilliams, 9 
Okl. 493, 60 P. 229; National Bank of Commerce v. Shepard, 116 Okl. 
113, 243 P. 749; and Shawnee Nat. Bank vy. Wooten 24 Okl. 425, 103 
P. 714, are cited in the briefs of attorneys representing plaintiff and 
defendant in an attempt to show what rule was adopted by Oklahoma 
prior to the Brady Case, and from an examination of each of the 
cases we are of the opinion that the tendency of our court has been 
to adopt the rule that notice was necessary. 

In the recent case of First Nat. Bank of Oklahoma City v. Duncan, 
127 Okl. 226, 260 P. 491, which case has been decided since the filing 
of the briefs herein, while the question is not directly involved, we 
think it was the clear intention of the court to disapprove the rule 
announced in the Brady Case above set out. The court in that case 
collects a large number of authorities in Oklahoma, all of which are 
cited above, and states that the effect of the holding in said author- 
ities is against the doctrine announced in the Brady Case. This opinion 
does not mention the case of Zollinger v. First Nat. Bank, supra, but 
after a citation of many authorities, most of which we have referred 
to in this opinion, the court, in its opinion, uses the following 
language: 

‘“In view of the fact that some of the courts announcing the rule 
laid down in the above opinion have apparently departed therefrom 
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in later cases, this court should not follow the reasoning of such line 
of cases. In our opinion the holding in this case [the Brady Case] 
is out of line with the weight of authority, and we do ‘not choose’ 
to rest this opinion on the rule therein announeed.’’ 


While the court in that case did not specifically overrule the Brady 
Case, we can come to no other conclusion that it intended that this 
court should not follow the doctrine announced therein. Although 
there is no specific overruling, we think, in effect, it overrules the 
Brady Case. 

In view of the fact that the great weight of authority is against 
the doctrine announced in the Brady Case, and also that several juris- 
dictions where the doctrine was once announced have departed there- 
from, and that the tendency of the previous decision in Oklahoma has 
been to adopt the contrary rule, followed with the fact that Zollinger 
v. First Nat. Bank, supra, has departed somewhat therefrom, and the 
case of First Nat. Bank v. Duncan, supra, has declared an absolutely 
opposite doctrine, we think the Brady Case should not be allowed to 
stand. 

We therefore hold that, where a bank, in which funds are de- 
posited in which third persons are interested, the deposit being made 
in the individual name of the depositor, has neither actual nor con- 
structive knowledge of facts sufficient to put it upon inquiry as to 
the true character of the deposit, it may apply the deposit to the in- 
dividual debt of the depositor. 

The doctrine announced in the second paragraph of the syllabus 
in the case of Brady v. American Nat. Bank, supra, is hereby specifi- 
eally overruled. 

The next question to be decided is whether or not, under the facts 
in this ease, the defendant bank had actual notice or knowledge of 
facts sufficient to put it upon inquiry as to the true character of the 
trust fund. It is agreed by the statement of facts in this case that 
the bank had no actual knowledge. The only question, therefore, to 
be determined, is whether the bank had knowledge of facts sufficient 
to put it upon inquiry. 

Plaintiff contends that the bank had notice of the character of 
Collins Investment Company’s business, and therefore knew that, 
when a check was received, it was received in trust for some other 
person, and, having in this case possession of the four commission 
notes,.it took notice that the plaintiff was applying for a loan, and that 
the check received and deposited was a fund belonging to plaintiff. 
However, Mr. Campbell’s undisputed testimony shows that, at the 
time the investment company secured their $30,000 loan, the purpose 
of that loan was to pay for real estate mortgages which would there- 
afterwards be sent to some Eastern investor and the money redeposited 
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with the bank; that the $30,000 was to be a revolving fund; in other 
words, that the company was to buy the mortgages outright and then 
sell them to other investors; that this was the only purpose for bor- 
rowing the money. 

Under all the facts and circumstances in this case, we believe the 
bank had a right to rely upon this statement, and that it was not in 
possession of facts sufficient to put it upon inquiry as to the trust 
character of this fund. We agree with the defendant that, from 
the holding in this case, this question was, perhaps, never passed upon 
by the trial court. We are inclined to believe that he never con- 
sidered the proposition of whether or not there was sufficient notice, 
as, under the Brady Case, notice under the facts in this case was im- 
material. But, assuming that he did decide that notice was given to 
the bank, or that it had sufficient facts to put it upon inquiry, we be- 
lieve, from an examination of the entire record, there was no evidence 
to support such a finding. 

In view of our holding as above indicated, it becomes unnecessary 
to discuss the other questions argued by the defendant. Since, under 
the record in this case, the defendant had no notice, either actual or 
constructive, of the trust character of the deposit, said bank had a 
right to apply it to the individual indebtedness of its debtor, the Col- 
lins Investment Company, and therefore the plaintiff cannot recover. 

It therefore follows that the judgment of the district court should 
be and is hereby reversed, and the cause remanded to the trial court, 
with instructions to enter a judgment in favor of defendant. 


DIRECTORS LIABLE FOR RECEIVING DE- 
POSITS WHEN BANK INSOLVENT 


Johnson v. Larson, Supreme Court of Minnesota, 224 N. W. Rep. 466 


Directors of a bank who receive deposits with knowledge that 
the bank is insolvent will be liable to depositors for losses sus- 
tained by them through the failure of the bank. 


Action by Abe Johnson against Ed Larson, John Coulter, and 
others. Verdict for plaintiff against defendants named, and, from 
an order denying their alternative motion for judgment or a new 
trial, such defendants appeal. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 334. 
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Daly & Daly, of Perham, and Anton Thompson, of Fergus Falls, 
for appellants. 

Jesse A. Schunk, of New York Mills, for respondent. 

STONE, J.—<Action against officers and directors of a state bank 
to recover for a deposit made by plaintiff while the bank was insol- 
vent. After a verdict against two of the defendants, Larson and 
Coulter, they appeal from an order denying their alternative motion 
for judgment or a new trial. 

The First State Bank of New York Mills (in Otter Tail county) 
went into liquidation May 21, 1926. Appellants, Larson and Coul- 
ter, to whom we shall refer as though they were the only defendants, 
were then and for some time had been, respectively, the president and 
vice president of the bank, as well as directors. Both had served on 
its discount committee, and Mr. Larson was then a member of that 
committee. Plaintiff’s deposit of $2,200 was made November 14, 1925. 
The evidence indicated that he had received and would receive divi- 
dends to the extent of 30 per cent. of his claim. At least the jury 
seems to have accepted that view in allowing a recovery of $1,632.40. 

Plaintiff’s case supposes deceit and fraud on the part of defend- 
ants wrongfully inducing his deposit, and is based upon G. 8. 1923, 
§ 10407. That statute makes it a felony for any officer, director, man- 
ager, or agent of a bank to accept or receive a deposit in such bank 
‘“‘when he knows, or has good reason to know,’’ that the bank ‘‘is un- 
safe or insolvent.’’ Whatever the situation otherwise, such a statute 
imposes upon bankers a duty towards depositors, a violation of which 
results in a civil as well as criminal liability. Baxter v. Coughlin, 70 
Minn. 1, 72 N. W. 797; Frederick v. McRae, 157 Minn. 366, 196 N. W. 
270. 

Insolvency at the time of plaintiff’s deposit and thereafter until 
the bank was closed is alleged, but plaintiff assumed an unnecessarily 
onerous burden of proof by charging defendants with actual knowl- 
edge. He did not aver, as he might have done under the statute, that 
defendants knew or had good reason to know of the insolvency of their 
bank. So the complaint not having been amended and no other issue 
having been litigated by consent, the case very properly went to the 
jury upon the theory that plaintiff could not recover unless he had 
established defendants’ knowledge of insolvency. 

We must then determine whether there is sufficient evidence of 
actual knowledge of insolvency to support the verdict. Direct proof 
that either of defendants knew that their bank was insolvent on No- 
vember 14, 1925, is lacking. But there is ample circumstantial proof 
to that effect. Defendants were two of the managing officers. Aside 
from the cashier, no one is shown to have had more intimate knowl- 
edge of its condition. But it is not intended thereby to suggest that 
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either of defendants had the intimate knowledge they should have had. 
It is the duty of directors of a bank to know its condition. If there 
is danger of insolvency they should know it, and if insolvency be- 
comes the fact they should known that also. It is a thing peculiarly 
within their knowledge. If they perform their duty, they will know 
it under all ordinary circumstances. So it may be presumed, in the 
absence of controlling contrary proof, that the directors and other 
managing officials of a bank know whether it is solvent or insolvent. 
State v. Quackenbush, 98 Minn. 515, 108 N. W. 953, and cases cited. 
See, also, 3 R. C. L. 494. In this case, while there is much by way of 
their own direct statement and the corroboration of circumstances to 
show that defendants were ignorant of the insolvency of their bank, 
the evidence shows the existence at the time of plaintiff’s deposit of 
so many symptoms of insolvency that upon a consideration of the 
whole case we do not feel at liberty to disturb the verdict. 

The bank had been under special surveillance by the superintend- 
ent of banks and his examiners for five months or more. Defendants 
and the other officers had been warned that the situation was danger- 
ous and that drastic remedies must be resorted to. The bank had a 
capital of $25,000. It had no surplus November 13, 1925 (the day 
before plaintiff’s deposit), and the record does not show when it had 
one. It had only $1,358 of ostensible undivided profits. Its bills 
payable were $16,000. On the other side of its balance sheet it had 
overdrafts of almost $3,000, was carrying its furniture and fixtures 
at $5,268 (an item continually criticized by the banking department) 
and its ‘‘other real estate’’ was carried at close to $30,000. Quite rea- 
sonably might the jury have inferred that on that item and in its 
loans and discounts, then carried at substantially $260,000, the bank 
had already sustained so severe a loss as to render it insolvent, and 
that defendants experienced in the management of this bank as they 
were, and knowing its community and debtors as they did, must have 
known of the condition. Incidentally, and as so frequently has hap- 
pened, most of the liquid and unquestionably good paper had been 
pledged as collateral for borrowed money, and to some extent as se- 
curity for the deposit of public funds. To go further into detail 
would serve no purpose. We have said enough to show the reason- 
able basis for the conclusion of the jury that defendants had actual 
knowledge of the insolvency. The strongest argument for defendants, 
on the facts, is that there was a considerable shortage of which they 
were ignorant chargeable to a criminal cashier. Forceful as it is, that 
circumstance was for the jury, and it is not, the whole case con- 
sidered, of enough weight to overcome the adverse verdict. 

The jury was charged that, when a ‘“banker or person doing a 
banking business . . . receives on deposit the money of its cus- 
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tomer, it is presumed that he knows . . . whether or not the bank 
is solvent or insolvent. ... It is his duty to know, and he is un- 
der all ordinary circumstances bound to know that he is solvent, and 
it is negligent for him not to know of his insolvency.’’ No complaint 
is made of this instruction so far as it states the rebuttable presump- 
tion arising from the receipt of a deposit. But error is assigned upon 
the clause we have emphasized ; the argument being that the jury might 
have been misled into believing that there could be a recovery against 
defendants for their mere negligence. If the charge as a whole were 
reasonably open to that construction, there would be merit in the 
argument. But, as already indicated, the theory of the case called 
for actual knowledge of insolvency. The jury was told explicitly 
that, even if they should find the bank insolvent, they would then 
come to the question, ‘‘Did defendants know that this bank was in- 
solvent?’’ They were admonished that ‘‘it would not necessarily fol- 
low because one of the directors was liable that they both were.’’ 
Again they were cautioned that they must ‘‘go into the evidence and 
say whether Mr. Larson did know at that time whether the bank was 
insolvent. ... Then another fact for you to decide is, did John Coulter 
know . . . that this bank was insolvent at the time of receiving this 
deposit; and these facts you must find from all the evidence.’’ With 
the necessity for a finding of actual knowledge so emphasized, the 
reference to the possible negligence of defendants must be considered 
as without prejudice. Incidentally, although several other things in 
the charge were excepted to at the time, counsel for the defense took 
no exception to the allusion to negligence. 

The assignments of error present no ground for reversal, and noth- 
ing would be gained by their further discussion, 

Order affirmed. 


BANK DIRECTOR LIABLE FOR LOSS OF 
GUARDIANSHIP FUNDS 





Hoffman v. Moeller, Supreme Court of South Dakota, 225 N. W. 717 





A bank director, acting as guardian of ~ minor, who permitted 
estate funds to remain on deposit in his-bank for more than a 
month after he knew that the bank’s rese#ve was below the legal 
limit was held liable for the loss of the funds wr the failure 
of the bank. 


ene nS eee ne =: Ce 
NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 478. 
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In the matter of the estates and guardianship of Alfred Hoffman 
and others. Objections were filed by John Hoffman to the petition of 
F. W. Moeller, his guardian, for authority to turn over certain pro- 
perty in discharge of his liability as guardian. From an adverse 
judgment and order overruling a motion for a new trial, the guardian 
appeals. Affirmed. 

Wanzer & Bandy, of Armour, for appellant. 

Roscoe Satterlee, of Mitchell, for respondent. 

FULLER, C.—The Hutchinson County Bank of Parkston sus- 
pended operations on August 5, 1926. Within a few days thereafter 
the bank was reorganized according to the provisions of chapter 104, 
Laws 1925, by the agreement of a requisite number of depositors. At 
the time of the bank’s suspension, the appellant, F. W. Moeller, as 
guardian, had on deposit the sum of $1,234.19 for the benefit of John 
Hoffman, respondent, one of his wards. As guardian aforesaid, the 
appellant joined in the execution of the reorganization agreement. 
Consistent with the terms of that agreement and the bank reorganiza- 
tion law, appellant received in lieu of the deposit above mentioned the 
certificate of the trustees, to whom part of the assets of the suspended 
bank was transferred for liquidation, and a time and interest-bearing 
certificate of deposit of the reorganized bank. 

When the ward, John Hoffman, came of age, appellant, by report 
and petition to the county court of Douglas County, sought authority 
to turn over to the ward the trust certificate and certificates of de- 
posit, aforesaid, in discharge of his further liability as guardian. 
Hearing was had of the report upon objections of the ward, and, from 
a decision of the county court favorable to the guardian, his ward 
appealed to the cireuit court. On trial in the circuit court decision 
was entered in effect that the guardian was personally liable for the 
sum above stated and interest; requiring him to account for and pay 
the same to respondent; and refusing the guardian’s offer to assign to 
the ward the certificates above mentioned. From judgment accord- 
ingly entered and from order overruling motion for new trial, the 
guardian appeals. The substance of material facts, agreed upon by 
stipulation of the parties or appearing by evidence undisputed, follows: 

On May 7, 1923, appellant became guardian for Alfred, John, 
Martha, Amanda, and Leonard Hoffman. Between then and March 
31, 1924, he received, in his capacity as guardian, approximately 
$5,300 which he deposited in the above-named bank of which he was 
a director, cashier, and a managing officer. Although, by agreement 
with the directors, he received interest on the balance to his credit at 
5 per cent. per annum, the account was at all times subject to check. 
The guardian regularly drew upon the account for the benefit of all 
his wards, except respondent, and, after successive intervals, as one or 
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another of the wards came of age, he withdrew and paid over the 
proper share of such ward. Respondent, John Hoffman, did not re- 
ceive advancements of money for his living expenses as did the other 
wards, and he claims that the guardian, knowing that the ward was 
caring for himself, was bound to invest his share of the funds in gov- 
ernment bonds, mortgages, and other safe interest-bearing securities, 
under the decision of Mumford v. Rood, 36 S. D. 80, 153 N. W. 921. 
A finding of the court which adopts this theory of the respondent is 
vigorously contested by appellant. But, for reasons shown, this con- 
tention need not be determined. 

The trial court found that, by joining in the agreement for re- 
organization of the bank, appellant converted the deposit to his own 
use and benefit, and reference was made to the lack of any order of 
the county court allowing the investment of the funds by way of de- 
posit in the above-named bank, or allowing appellant to execute the 
reorganization agreement. As to this subject we may assume, with ap- 
pellant, that the original deposit was proper—due to facts which ap- 
pellant presses upon the attention of the court, but which need not be 
narrated—and we may likewise assume, without deciding, that no 
conversion is shown in the absence of proof that the signature of the 
guardian, as a depositor, was necessary to put the reorganization 
agreement into effect; that is, there may have been a sufficient number 
of depositors, other than appellant, joining in the agreement, to ac- 
complish the same result. 

However, the trial court found that the bank was insolvent and 
in a failing condition to the knowledge of appellant from June 1, 
1926, to August 5, 1926, when the bank suspended. Appellant in his 
testimony disputed the claim of insolvency, and denied knowledge 
thereof, and our consideration of this subject is sufficient for the dis- 
position of this appeal. Appellant says it would he harsh and in- 
congruous for this court to hold that he was negligent in not with- 
drawing the deposit because of his knowledge that the bank was in- 
solvent (under the theory of such cases as Independent School Dist. v. 
Seott, 51 S. D. 187, 212 N. W. 863), while the court is committed to 
the view that such a withdrawal for such a reason, under like cireum- 
stances, would render the withdrawal a preference (under Farmers’ 
Savings Bank v. Bergin, 52 8S. D. , 216 N. W. 597); that he 
should not be held negligent in failing to do a futile and wrongful act. 

But for the purpose of decision of this question we may take the 
facts as appellant would have found them; i. e., the bank was not in- 
solvent in any regard at any time before suspension. Nevertheless, 
the testimony of appellant establishes that, on specified dates between 
May 3, 1926, and June 15, 1926, the bank’s reserve varied in amounts 
from 10 per cent. to 14 per cent. of the bank’s deposits; that on July 
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17th the reserve was but 7 per cent. and, between August 2d and 
August 5th, it was 8 per cent. to 9 per cent. Rev. Code, § 8978, as 
amended ‘by chapter 97, Laws 1925, provides in part: ‘‘Every bank 
shall keep on hand at all times at least seventeen and one-half per cent. 
of its total deposits of which such portion as the board of directors 
may determine may be on deposit in banks approved by the superin- 
tendent of banks, as reserve banks. .. .”’ 

And Rev. Code, § 8979, provides that: ‘‘Whenever the reserve of 
any bank shall fall below the amount required to be kept, such bank 
shall not increase its loans or discounts otherwise than by discounting 
or purchasing bills of exchange payable at sight or on demand, and 
the superintendent of banks shall notify any bank whose reserve may 
be below the amount required to make good such reserve, and in case 
the bank fails for thirty days thereafter to make good such reserve, 
the superintendent of banks shall be authorized to take charge of and 
to liquidate the affairs of such bank.’’ 

It is therefore apparent that, for a period of nearly a month 
prior to the first date on which the trial court found this bank to be 
insolvent, a condition with respect to the conduct of its business by 
the bank did prevail, to the knowledge of appellant, which was con- 
trary to the requirements of the banking law—requirements obviously 
enacted for the security and protection of creditors. There is no 
showing or finding presented which would indicate that a withdrawal 
of this deposit between May 3 and June 1, 1926, would constitute a 
preference under any construction of any decision of this court. 

It is the contention of appellant that, prior to June Ist, the bank 
was admittedly solvent. Notwithstanding its solvency, the fact of its 
failure to maintain a proper reserve did prevent the bank from in- 
creasing its loans—from transacting a certain business of profit for 
which it was, to a large extent, organized. The condition prevailing 
during this period, as appellant was bound to know, was one which 
placed upon the superintendent of banks the duty to act, and to re- 
quire the repairing of the reserve. The law of which the cashier- 
guardian had knowledge invested the superintendent of banks with 
authority to close the bank for liquidation, in event it failed for 30 
days, after demand, to reinstate its lawful reserve. Conceding with 
appellant that the bank was not insolvent in a strict sense of the term, 
and that insolvency and suspension was not contemplated by its 
officials, during the month of May, 1926, the proof is here uncon- 
tradicted that appellant knowingly allowed this deposit of his ward’s 
money to remain in a depositary which was violating a law enacted 
for the protection of the bank’s creditors. 

It requires no further discussion or citation of authority to sup- 
port the conclusion that it was negligent for the guardian to fail to 








626 THE BANKING LAW JOURNAL 


withdraw the deposit, belonging to his trust, in the month of May, 
1926. A guardian who allows the funds of his ward to remain on de- 
posit in a bank for a period of nearly a month after knowledge of a 
substantial and continued impairment of the depositary’s reserve is 
liable for the loss of the deposit through the subsequent insolvency 
and suspension of the bank. 

The judgment and order appealed from are affirmed. 


RIGHT TO SET OFF DEPOSIT AGAINST 
LIABILITY ON NOTE 





Hanson v. Bank of La Grange, Court of Appeals of Georgia, 147 S. 
E. Rep. 124 





The defendant deposited at the plaintiff bank money which 
belonged to a church of which he was pastor. The account was 
entitled ‘‘C. H. Hanson, pastor First Christian Church.’’ Upon 
the failure of the bank it was held that the defendant could set 
off the deposit against his liability on a note of his held by the 
bank. 


Suit by the Bank of La Grange against C. W. Hanson. Judgment. 
for plaintiff, defendant’s motion for new trial was overruled, and de- 
fendant brings error. Reversed. 

E. A. Jones, of La Grange, for plaintiff in error. 

Duke Davis, of La Grange, for defendant in error. 

STEPHENS, J.—This is a suit on a note, executed December 8, 
1926, in behalf of an insolvent bank, the payee, in which the de- 
fendant pleaded as a set-off an amount which the defendant alleged 
that he had on deposit in the bank when the bank closed its doors and 
ceased operation. The undisputed evidence was to the effect that the 
defendant, C. W. Hanson, was pastor of the First Christian Church 
of La Grange, Ga., and that the money had been deposited by him in 
the plaintiff bank in December, 1926, and January, 1927, ‘‘just before 
the bank closed’’ and after the creation of the debt evidenced by the 
note sued on, and was deposited to the credit of ‘‘C. W. Hanson, pas- 
tor, First Christian Church, La Grange, Ga.,’’ that the money did not 
belong to him individually, but had been collected by him from vari- 
ous persons for the benefit of the church, and was money belonging to 
the church, and that he was personally responsible to the church for 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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the money. It does not appear that the plaintiff bank at any time be- 
fore the trial had knowledge that the funds on deposit did not belong 
to the defendant, other than might be inferred from the fact that the 
defendant in making the deposit in his own name described himself as 
‘*pastor, First ‘Christian Church, La Grange, Ga.’’ This was all the 
evidence. A verdict for the plaintiff in the full amount sued for was 
directed. The defendant, without moving for a new trial, excepted. 

Although the defendant, when depositing the money in his own 
name, described himself as ‘‘pastor, First Christian Church, La 
Grange, Ga.,’’ he contracted with the bank in his individual capacity. 
The expression ‘‘pastor, First Christian Church, La Grange, Ga.,’’ 
was merely descriptio personae. Stephens v. City of Atlanta, 119 Ga. 
666, 46 S. E. 872, and eases there cited. 

Whatever right, title, or interest the church may have had in the 
fund, the depositor had the right, at any time after having deposited 
it to his own credit (which he did although describing himself as 
‘‘pastor,’’ ete.), to withdraw it from the bank, in the absence of any 
protest against the depositor’s right to withdraw, made to the bank by 
the true owner of the funds. Munnerlyn v. Augusta Savings Bank, 
88 Ga. 333, 14 S. E. 554, 30 Am. St. Rep. 159. 

The bank, without any knowledge of the fiduciary character of 
the fund, would have been protected, as against the beneficiary, in 
accepting the fund from the depositor in payment of the depositor’s 
debt to the bank. This is supported in principle by Ruan v. Gunn, 
77 Ga. 53. The bank, howéver, even with the consent of the trustee 
who deposited the money, could not, as against the right of the true 
owner or beneficiary, appropriate the fund, with knowledge of its 
fiduciary character, to the payment of the pre-existing debt of the 
depositor. American Trust Company v. Boone, 102 Ga. 202, 29 S. E. 
182. 40 L. R. A. 250. 66 Am. St. Rep. 167. This would have been a 
participation by the bank in a conversion of the fund from its true 
owner, the beneficiary, and the beneficiary could have recovered it 
from the bank. The theory upon which the bank is held liable to the 
beneficiary is not that the depositor, as trustee of the fund, misapplied 
it by applying it to his own debt to the bank, but that the bank con- 
verted the fund by receiving and applying it upon the debt of the 
depositor with knowledge that the fund did not belong to the depositor 
but belonged to the beneficiary. It follows therefore, if, in the case 
before the court, the First Christian Church, as the beneficiary and 
owner of the fund, could, after an application by the bank of the 
fund to the payment of the depositor’s own debt, still recover the fund 
from the bank, the bank cannot now be forced by the defendant’s plea 
of set-off to accept the fund as a credit on the defendant’s debt. The 
defendant’s application, by reason of a plea of set-off, of the deposit 
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which he had placed in the bank in his own name, but in which an- 
other has the beneficial interest, was not by virtue of any act on the 
part of the bank, and the bank, under such circumstances, could not 
be guilty of a conversion to its own use as against the rights of the 
beneficiary. As against the bank, the benficiary cannot complain, un- 
less the bank, with notice of the beneficiary’s right, participated in a 
conversion of the fund. It follows therefore that the bank, in per- 
mitting the defendant, in his plea, to set off the fund against his own 
debt to the bank, did not convert the fund as against the beneficiary. 
The beneficiary, therefore, cannot go against the bank for a conversion 
of the fund; and, the fund having by such credit been paid to the 
depositor having legal title to the fund and the right, as against the 
bank, to control it, there is no fund in the bank belonging to the bene- 
ficiary which the beneficiary can make claim to. As far as this record 
discloses, the beneficiary has made no claim to the fund in the bank, 
and has done nothing by way of protest against the bank’s paying 
the fund to the defendant who deposited it in the bank as his own 
money, even if this could have availed the beneficiary anything where 
the bank had not been a party to a conversion of the fund. 

Allowing the defendant to set off against his own debt money be- 
longing to another, which he had deposited in the bank to his own 
credit, might be to the interest of the beneficiary, as the bank is in- 
solvent, and the defendant who is not shown to be insolvent, would 
afterwards be responsible to the beneficiary for the entire fund. After 
allowing the set-off, the beneficiary can collect from the defendant the 
full amount of the deposit, whereas, as against the insolvent bank, the 
beneficiary will, no doubt, if it collects anything at all, collect only a 
percentage of the deposit. In this connection attention is called to the 
ease of Funk v. Young, 138 Ark. 38, 210 8. W. 143, 5 A. L. R. 79, 
where it is held: ‘‘That the deposit account of the maker of a note to 
an insolvent bank stands in his name as trustee does not prevent his 
setting it off upon the note in the hands of the receiver’s assignee, if he 
is personally answerable for the amount of the deposit.’’ See, also, on 
page 83 of 5 A. L. R., a note in support of this proposition. 

We therefore hold that whether or not the designation of the de- 
fendant as ‘‘pastor, First Christian Church, La Grange, Ga.,’’ could 
be held to be a fact or circumstance tending to put the bank on notice 
of the fiduciary character of the fund, the defendant in this case 
nevertheless had the right to set off the fund against his own indi- 
vidual debt to the bank, existing when the deposit was made, and the 
court erred in directing a verdict for the plaintiff bank. 

As against the bank, before its insolvency, the defendant, as a de- 
positor, clearly had the right to withdraw the fund. Munnerlyn vy. 
Augusta Savings Bank, supra. He will therefore now, since the bank 
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is insolvent, have the same right to the fund, as against the bank, that 
he would have as respects his own individual deposit. He would cer- 
tainly have the right, in a suit against him by the insolvent bank, to 
set off the amount of his individual deposit. Nix v. Ellis, 118 Ga. 
345 (4), 45 S. E. 404, 98 Am. St. Rep. 111. He therefore has the 
right, in such a suit, to set off the deposit made by him in his name 
as pastor of the church. The court erred in not giving the defendant 
the credit for the deposit, and in directing a verdict for the plaintiff 
bank for the full amount sued for. 
Judgment reversed. 


VERBAL CERTIFICATION NOT BINDING 





Bank of Magazine v. Friddle, Supreme Court of Arkansas, 14 S. W. 
Rep. (2d), 238 





A verbal promise by the cashier of a bank to pay checks 
drawn on the bank is not binding. The reason is that under the 
Negotiable Instruments Law, a certification must be in writing. 

In this ease the plaintiffs were about to attach a carload of 
cattle, which they had sold and which the purchaser was ready 
to ship to market. They refrained from attaching upon being 
told by the cashier of the defendant bank that checks drawn on 
the bank and given in payment for the cattle would be paid. 
Within the rule stated it was held that the bank was not liable 
on the checks. 


Suit by G. W. Friddle and others against Bank of Magazine. 
Judgment for plaintiffs, and defendant appeals. Reversed and dis- 
missed. 

Evans & Evans, of Booneville, for appellant. 

May & Horton, of Booneville, for appellees. 

SMITH, J.—Appellees brought suit and recovered judgment 
against the appellant bank for the face value of checks drawn in their 
favor on appellant bank by one Doran in payment of cattle which 
they had sold Doran. The testimony on their behalf was to the effect 
that Doran was about to ship a earload of cattle, which the plaintiffs 
were ready to attach, but did not attach because the cashier of the 
bank agreed to accept and pay checks drawn in plaintiffs’ favor by 
Doran. In submitting this issue, the court charged the jury as fol- 
lows: 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 212. 





630 THE BANKING LAW JOURNAL 


‘*If you find from a preponderance of the testimony that Mr. Kyle, 
cashier of the Bank of Magazine, agreed with the plaintiff Heathcoate 
that the Bank of Magazine would pay the checks for the purchase 
price of said cattle, when they were about to be attached, and if you 
find that that was for the benefit of the bank that the checks should 
be paid, then the bank would be liable. If you do not so find, the Bank 
of Magazine would not be liable.’’ 


The cashier of the bank denied that he agreed to accept and pay 
the checks, but the verdict of the jury in plaintiffs’ favor is con- 
elusive of this issue of fact. 

However, the undisputed testimony is to the effect that the agree- 
ment of the cashier to accept and to pay the checks was an oral one, 
and it is upon this acceptance that the suit is predicated. 

At common law an oral acceptance of a bill or check was sufficient 
to bind the drawee, but this has been changed by the Negotiable In- 
struments Law, appearing as section 7760 et seg., C. & M. Digest. 

Section 132 of the Negotiable Instruments Law, which appears as 
section 7898, C. & M. Digest, provides that ‘‘the acceptance of a bill 
is the signification by the drawee of his assent to the order of the 
drawer. The acceptance must be in writing and signed by the drawee. 
It must not express that the drawee will perform his promise by any 
other means than the payment of money.’’ 

Section 185 of the Negotiable Instruments Law, which appears as 
section 7951, C. & M. Digest, reads as follows: ‘‘A check is a bill of 
exchange drawn on a bank payable on demand. Except as herein 
otherwise provided, the provisions of this act applicable to a bill of 
exchange payable on demand apply to a check.’’ 

It appears, therefore, than the acceptance of a check must be in 
writing and signed by the drawee. 

In volume 1, page 5, Paton’s Digest of Legal Opinions as General 
Counsel of the American Bankers’ Association, it is said: ‘‘At com- 
mon law an oral acceptance was valid, but one of the requirements 
of the Negotiable Instruments Act is that ‘an acceptance must be in 
writing and signed by the drawee.’ Section 132. The Negotiable In- 
struments Act has been passed in every state in the Union. It fol- 
lows that an oral acceptance of a bill of exchange or check is not now 
valid in any state in this country.”’ 

An indefinite number of eases in all of the states support this 
statement of the law. 

To hold the bank liable upon the oral acceptance of the cashier 
would be to restore the common law and to disregard the above-quoted 
statute. 

The judgment must therefore be reversed, and, as the case appears 
to have been fully developed, it will be dismissed. 
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PAYMENT OF DEPOSIT WHEN BANK IS 
INSOLVENT 





Twiggs County Bank v. McCallum, Court of Appeals of Georgia, 
147 S. E. Rep. 129 





Under Article 19, Section 46 of the Georgia Banking Act, the 
payment of a deposit to the depositor by a bank while the bank 
is insolvent and with a view to preferring the depositor over 
other creditors is void and can be recovered by the Superintendent 
of Banks upon the failure of a bank. 


Suit by the Twiggs County Bank by A. B. Mobley, Superintendent 
of Banks, against J. A. McCallum. Petition was dismissed on de- 
murrer, and plaintiff brings error. Reversed. 

Twiggs County Bank, by A. B. Mobley, Superintendent of Banks, 
brought suit against J. A. McCallum to recover the sum of $860, 
which, it was alleged, represented money which the defendant had had 
on deposit in the plaintiff bank, and which the bank, had on July 14. 
1926, paid to the defendant by check on the plaintiff bank while the 
bank was insolvent and on the day of the failure of the bank. It was 
alleged that the payment was made with a view of preventing the ap- 
plication of the assets of the bank in the manner prescribed in the 
Banking Act, and with a view of giving a preference to one creditor 
over another; that the payment thus made gave to the defendant a 
preference over other creditors of the bank, and that the assets of the 
bank and the assessments made upon the stockholders were insufficient 
to pay the creditors in full and the payment to the defendant gave 
him a preference over the other creditors. The petition was demurred 
to upon the ground that it set out no cause of action, and that it 
alleged no acts upon the part of the plaintiff bank or cireumstances 
showing an intent by the plaintiff bank to create a preference in favor 
of the defendant, and failed to allege knowledge on the part of the 
defendant of the insolvency of the bank. The demurrer was sustained 
and the petition dismissed. The plaintiff excepted. 

Jones, Jones & Johnston, of Macon, for plaintiff in error. 

L. D. Moore, of Macon, and J. D. Shannon, of Jeffersonville, for 
defendant in error. 


STEPHENS, J. (after stating the foregoing facts).—Article 19, 
§ 46, of the Banking Act approved August 16, 1919, and effective 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 140. 
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January 1, 1920 (Ga. L. 1919, p. 185 et seq.), provides that: ‘‘ All 
transfers of notes, bonds, bills of exchange, or other evidences of debt 
owing to any bank, or deposits to its credit; all assignments, mortgages, 
conveyances or liens; all judgments or decrees suffered or permitted 
against it; all deposits of money, bills or other valuable things for its 
use, or for the use of its stockholders or creditors; and all payments 
of money, either after insolvency or in contemplation of its assets in 
the manner prescribed in this act, or with a view to the preference 
of one creditor over another, shall be null and void, provided such 
acts enumerated were committed within three months prior to the 
failure of such bank.’’ 

One who has money in a bank on general deposit is a creditor of 
the bank, and a withdrawal by the depositor of any of the money so 
deposited is a payment of money out of the assets of the bank. Hill 
v. Western & Atlantic Railroad Co., 86 Ga. 284, 12 S. E. 635, Me- 
Gregor v. Battle, 128 Ga. 577, 58 S. E. 28, 13 L. R. A. (N. 8.) 185. 
The petition, in alleging payment by the bank to a depositor of money 
on general deposit in the bank, alleges a payment of money to a 
ereditor of the bank in contemplation of the above stated provision 
of the Banking Act. 

It is insisted by the defendant that, after the passage of the Bank- 
ing Act of 1919, it was essential to the invalidity of a payment of 
money by an insolvent bank to a creditor that at the time of payment 
the ereditor had knowledge of the insolvency of the bank. In support 
of this contention reliance is had upon section 2360 of the Civil Code 
of 1910, which provides that: ‘‘All conveyances, assignments, trans- 
fers of stocks, or other contracts made by a bank in contemplation of 
insolvency, or after insolvency, except for the benefit of all creditors 
and stockholders, shall be fraudulent and void, unless made to an inno- 
cent purchaser for value without notice or knowledge of the condi- 
tion of the bank.’’ 

Whether or not the provisions of this section have application to 
the payment by an insolvent bank of money on deposit to a depositor 
therein, they are, in so far as they may be in conflict with the pro- 
visions of the Banking Act of 1919, superseded and repealed by the 
provisions of the later act. The Act of 1919 is very elaborate. Its 
codification in both the Park and the Michie Codes contains about 221 
sections. In the volume of the published acts it covers 87 pages. It 
deals exhaustively with banking conditions in this state, and in article 
21, § 1, it provides that when the act takes effect, it ‘‘shall then super- 
sede all existing laws regulating banks and banking in this state.’’ 
There being in the act no provision making knowledge of the in- 
solvency of the bank on the part of a person receiving payment of 
money from the bank a condition to the invalidity of the payment, no 
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knowledge on the part of the defendant of the insolvency of the bank, 
as provided in section 2360 of the Civil Code of 1910, which is expressly 
repealed by the Act of 1919, supra, is required to render invalid a pay- 
ment of money to the defendant by the bank while the bank is in- 
solvent and within three months proir to its failure. As to what man- 
ner of payment would prevent the application of the assets of the 
bank in the manner prescribed by the Banking Act or would con- 
stitute a preference, or what proof would be required to establish the 
insolvency of the bank at the time of payment, this court is now not 
called upon to decide. It is sufficient now to hold that it is essential 
to the invalidity of the payment of money by a bank that the bank 
at the time be insolvent and that the payment be made with the pur- 
pose and intent and under the other conditions referred to in the 
statute. The petition is good as against general demurrer, and the 
allegations in the petition are matters for proof upon the trial. 
Under the allegations in the petition the payment by the bank of 
the money on deposit to the depositor was, under the provisions of 
the Banking Act of 1919, null and void. After the failure of the 
bank, the money was subject to recovery by the superintendent of 
banks, having control of the bank for the purpose of liquidation. 
The court erred in sustaining the general demurrer to the petition. 
Judgment reversed. 


TAX. ON EARNINGS OF NATIONAL BANKS 





District of Columbia v. Riggs National Bank, Court of Appeals of 
District of Columbia, 30 Fed. Rep. (2d) 873 





The Act of Congress, July Ist, 1902, imposing a tax on the 
gross earnings of national banks in the District of Columbia does 
not apply to interest on government bonds and other evidences 
of public debt. 


Action by the Riggs National Bank against the District of Colum- 
bia. Judgment for plaintiff, and the District of Columbia appeals. 
Affirmed. 

W. W. Bride and F. H. Stephens, both of Washington, D. C., for 
appellant. 

Frank J. Hogan and Wm. H. Donovan, both of Washington, D. C., 
for appellee. 


‘NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1239. 
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VAN ORSDEL, A. J.—The Riggs National Bank brought suit 
against the District of Columbia to recover taxes paid under duress 
and protest. Defendant filed a motion to dismiss, which was treated 
as a general demurrer and overruled by the trial justice, whereupon 
defendant elected to stand upon its demurrer, and judgment accord- 
ingly was entered for the plaintiff. From the judgment this appeal 
was prosecuted. 

Paragraph 5 of the Act of Congress of July 1, 1902, 32 Stat. 619, 
provides in brief that each national bank in the District shall on or 
before August 1st of each year make return to the board of personal 
tax appraisers of the amount of its gross earnings for the preceding 
year ending the 30th day of June, and shall pay to the collector of 
taxes 6 per cent. per annum on such gross earnings. It also provides 
that in addition thereto the real estate owned by each national bank 
shall be taxed as other real estate in the District of Columbia. By an 
amendment of 1917 (39 Stat. 1047) it was provided that the tax 
levied on gross earnings should be in lieu of all other taxation upon 
the personal property of the bank. 

It appears that, when plaintiff bank made its return for the year 
ending June 30, 1927, it showed gross earnings in the sum of $1,963,- 
537, of which the sum of $309,573.90 was received as interest on 
United States government bonds and other evidences of public debt, 
which, by the terms of the laws under which they were issued, were 
made tax-exempt. The bank refused to pay the sum of $18,574.43, 
being 6 per cent. on the United States securities claimed to be exempt 
from taxation, and tendered to the collector the balance of the amount 
of tax claimed. The collector rejected the tender and threatened that 
at the proper time the penalty of 1 per cent. per month, as provided 
by law, would be imposed. Plaintiff thereupon paid the tax under 
protest, and brought this action for the recovery of the sums 560 
claimed to be exempt. 

This question was before this court in Security Savings & Com- 
mercial Bank v. District of Columbia, 51 App. D. C. 316, 279 F. 185, 
in which it was held that a tax levied under the Act of 1902 upon the 
gross earnings of banks is a franchise and not a property tax, and 
that such tax was valid, though a portion of the gross earnings had 
been derived from interest on Liberty Bonds and other government 
securities exempt from taxation. The decision of this court was based 
on the decision of the Supreme Court in Northwestern Mutual Life 
Insurance Co. v. Wisconsin, 247 U. S. 132, 38 S. Ct. 444, 62 L. Ed. 
1025, where the court held that the gross receipts, being in effect used 
as a measure of the value of the property and franchise taxable, but 
not otherwise taxed within the state, constituted a valid tax. But the 
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decision in the Wisconsin case has been distinguished and somewhat 
modified in the later case of Northwestern Mutual Life Insurance Co. 
v. Wisconsin, 275 U. S. 136, 48 S. Ct. 55, 72 L. Ed. 202, where the 
court pointed out that the right of the state to include in gross in- 
come, as a basis of taxation, interest received on government bonds, 
was not in issue or called to the attention of the court in the former 
case. 
The court in its opinion in the later case said: 


‘*Tt eannot be denied (and denial is not attempted) that bonds of 
the United States are beyond the taxing power of the states [citing 
eases]. Certainly since Gillespie v. Oklahoma, 257 U. S. 501, 505 [42 
S. Ct. 171, 66 L Ed. 338], it has been the settled doctrine here that, 
where the principal is absolutely immune, no valid tax can be laid 
upon income arising therefrom. To tax this would amount practically 
to laying a burder on the exempted principal. Accordingly, if the 
challenged act, whatever called, really imposes a direct charge upon 
interest derived from United States bonds, it is pro tanto void.”’ 


The controlling point in the decision of the court in this ease is 
that a license, franchise, or privilege tax, measured by gross income, 
gross earnings, or gross receipts, which are partly derived from United 
States bonds, amounts to taxation on the bonds themselves, and it was 
for this reason that the court held that the state exceeded its power 
and that the tax was to that extent void. The District tax law is not 
different from the law of Wisconsin, as set out in the opinion of the 
court in the second Wisconsin ease. There, as here, Wisconsin con- 
tended that it was a privilege, franchise, or license tax. The Supreme 
Court, at page 139 (48 S. Ct. 56), referring to its decision in the 
former Wisconsin case, said: 


‘*Speaking there of this same statute we did declare: ‘The tax in 
question is, therefore, not only one for the privilege of doing life in- 
surance business within the state, but is in effect a commutation tax, 
levied by the state in place of all other taxation upon the personal 
property of the company in the state of Wisconsin.’ But no question 
was then raised concerning taxation of income derived from United 
States bonds. The point now presented was not involved.’’ 


Counsel for the District seek to avoid the effect of the Wisconsin 
ease on the theory that the tax there sought to be imposed was by an 
act of the state Legislature, inferring that, though it may be beyond 
the power of a state Legislature to tax government bonds, it is not 
beyond the power of Congress to provide for the taxation of such 
bonds within the District of Columbia. Section 1 of the ‘‘First 
Liberty Bond Act,’’ approved April 24, 1917, 40 Stat. 35 (31 USCA 
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§ 746), contained the following provision with reference to the bond 
issue therein authorized: 

‘‘The principal and interest thereof shall be payable in United 
States coin of the present standard of value and shall be exempt, both 
as to principal and interest, from all taxation, except estate or in- 
heritance taxes, imposed by authority of the United States, or its 
possessions, or by any state, or local taxing authority.’’ 


All the Acts of Congress providing for bond issues exempt the prin- 
cipal and interest from taxation in as sweeping language as that used 
in the above statute. 

In a later case, National Life Insurance Co. v. United States, 277 
U. 8. 508, 48 S. Ct. 591, 72 L. Ed. 968, where it was attempted to in- 
directly subject the insurance company to taxation upon tax exempt 
Liberty Bonds and other Federal obligations, the court, approving its 
opinion in the second Wisconsin ease, said: ‘‘It is settled doctrine that 
directly to tax the income from securities amounts to taxation of the 
securities themselves.’’ Evidently referring to the exemption provi- 
sions in the Acts of Congress under which these government bonds and 
securities were issued, the court in this case said: ‘‘One may not be 
subjected to greater burdens upon his taxable property solely because 
he owns some that is free. No device or form of words can deprive 
him of the exemption for which he has lawfully contracted.’’ The 
court, however, threw in the suggestion that ‘‘how far the United 
States might repudiate their agreement not to tax we need not stop to 
' eonsider.’’ And we need not stop here to consider the contention made 
that Congress might repudiate the exemptions contained in the acts 
authorizing the issue of the bonds within the District of Columbia, 
since there is nothing in the language of either the Taxing Act or the 
acts under which the bonds were issued to indicate any such intention 
on the part of Congress. 

If such an inference cannot be read into the taxing act, the fact 
remains that the bonding acts were passed long subsequent to the 
passage of the taxing act, and whatever exceptions or exemptions 
appear in the bonding acts must be construed to limit the taxing 
power under the earlier act. Considering the sweeping language of 
exemption used in the bonding acts, we find no difficulty in holding 
that they apply to the District of Columbia as well as all other por- 
tions of the United States, placing a limitation, not only upon the 
Legislatures of the states, but upon Congress, at least until it is at- 
tempted to be removed by that body. When that attempt is made, 
it will be time then to consider whether Congress itself may deprive 
the bondholder ‘‘of the exemption for which he has lawfully 
contracted.’’ 

The judgment is affirmed, with costs. 
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BANK LIABLE FOR CHECK PAID TO 
IMPOSTOR 





Moore v. Moultrie Banking Co., Court of Appeals of Georgia, 148 S. E. 
Rep. 311 





An impostor wrote to the plaintiff under the name of a former 
client of the plaintiff’s requesting that a check be sent to her. The 
plaintiff, believing that the letter came from his former client, drew 
a check on the defendant bank payable to her order and forwarded 
it. The check was collected by the impostor. It was held that the 
defendant bank was liable for the amount, since it was paid to 
an impostor and not to the person to whom the drawer intended 
payment to be made. 

NOTE: This case was published in the July issue at page 543. 
It is reprinted here because the digest of the decision in the July 
issue erroneously stated that the bank was not liable. 


Action by L. L. Moore, for the use, ete., against the Moultrie Bank- 
ing Co. Judgment for defendant, and plaintiff brings error. Reversed. 

L. L. Moore, of Moultrie, and Lawton & Cunningham, of Savannah, 
for plaintiff in error. 

W. G. Martin, of Moultrie, for defendant in error. 

BROYLES, C. J.—‘‘Where one deposits money in a bank on gen- 
eral deposit, the bank immediately becomes the debtor of the depositor 
for the money deposited, and undertakes, impliedly, to pay that money 
either to the depositor or to some person to whom he directs it paid, 
and in order to discharge itself from this liability to the depositor, 
the bank must pay the money to the depositor or as directed by him. 
The liability cannot be discharged in any other way.’’ Atlanta Na- 
tional Bank v. Burke, 81 Ga. 597, 600, 7 S. E. 738, 739 (2 L. R. A. 96). 

(a) ‘‘The bank in such case cannot avoid liability by showing 
that it paid out the money in good faith, and believed that the person 
presenting the check was authorized by the depositor to sign it and 
draw out the money, when in fact he had not been so authorized.’’ 
Darien Bank v. Clifton, 156 Ga. 65 (1), 118 S. E. 641. 

The above-stated general rule is subject to the following exception: 
Where a bank has paid money on a check to the person to whom the 
drawer (the depositor) delivered the check with the intention that such 
person should receive the money, the bank is not liable for making the 
payment although the person who procured the check perpetrated a 
~ NOTE— For similar decisions see Banking Law Journal Digest (Third 
Edition) § 453. 
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fraud upon the drawer in obtaining it. 7 Corpus Juris, § 400, p. 
678, and cases cited. 

The controlling facts of the instant case, as disclosed by the un- 
disputed evidence on the trial, are that the drawer of the check in 
question made it payable to the order of a woman whom he personally 
knew, an old acquaintance and a former client (the drawer being a 
lawyer), and that, although he mailed the check to an impostress, who 
by correspondence had fraudulently led him to believe that she was 
his old acquaintance, he mailed it with the intention that the money 
should be paid to the woman of whom he had a mental picture when 
he wrote and mailed the check, to wit, his old acquaintance and 
former client. 

It follows that the case comes within the general rule and that the 
bank was liable to its depositor (the drawer of the check) for paying 
the money to the impostress. 

The cases falling within the exception to the rule, cited in the brief 
of counsel for the bank, are distinguished by their particular facts 
from this case. 

The court erred in directing a verdict for the defendant bank. 

Judgment reversed. 


NOTE GIVEN IN GAMBLING TRANSACTION 
VALID 





Clemons v. Succession of Johnson, Court of Appeal of Louisiana, 120 
So. Rep. 664 





The fact that the payee of a note loaned money to the maker, 
to enable the latter to pay a gambling debt, with which the payee 
was in no way connected, does not render the note void for want 
of valid consideration. 


Mrs. Julia Johnson, admistratrix of the succession of her husband, 
James J. Johnson, filed a provisional account, and J. E, Clemons 
opposed the account, on the ground that she Lad not allowed his 
elaim. From a judgment ordering the administratrix to allow the 
claim, she appeals. Affirmed. 

Rusea & Cunningham, of Natchitoches, for appellant. 

W. Peyton Cunningham, of Natchitoches, for appellee. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 291. 
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ODOM, J.—Mrs. Julia Johnson was appointed administratrix of 
the succession of her husband, James J. Johnson, and filed a provi- 
sional account. The plaintiff opposed the account on the ground 
that she had not allowed his claim for $558, less a credit of $258. 

Opponent’s claim is evidenced by a promisory note signed by 
the deceased. The administratrix admitted in answer that the note 
was signed by the deceased, but alleged that it was given for a 
gambling debt, and was therefore without a valid legal consideration. 

There was judgment in the lower court for plaintiff, ordering the 
administratrix to allow plaintiff’s claim on the account as a debt of 
the succession, and she has appealed. 

The only issue involved is whether the note was given for a 
gambling debt. Plaintiff testified that he loaned the deceased the 
money for which he took the note, the deceased stating at the time 
that he needed the money and did not want to take that amount 
out of his business, and, being asked where he got the cash which 
he says he advanced, he stated that he drew it from the bank. 
Plaintiff admitted that at the time he was operating the ‘‘Campbell’s 
Club,’’ where gambling was carried on, and that the deceased at times 
gambled there, but stated that it was a small game, and no one could 
lose a great deal. He testified that he delivered the money to John- 
son, and took his note at a colored restaurant in the city of Natchi- 
toches, in the presence of a colored man, named George Quinn, and 
a colored girl, named Willie Woodard. George Quinn testified that 
the deceased, on the morning that the note was given, told him to 
tell Mr. Clemons to meet him at the restaurant that afternoon; that 
the two met and called for a pen and ink, and that he saw Mr. 
Johnson writing something, but he did not know whether the note 
was signed or not; and that while the two were together, there was 
a ‘‘big roll’’ of money in plaintiff’s hands, but that he did not see 
plaintiff give it to Johnson. 

The girl, Willie Woodward, testified that she got the pen and 
ink for Clemons, saw Johnson sign something, and saw the plaintiff, 
Clemons, with a large roll of ‘‘greenbacks,’’ and saw him give it to 
Johnson, who walked out with it. 

T. G. Barnes, cashier of the Exchange Bank, testified that, accord- 
ing to the books of the bank, Clemons drew two checks on the bank, 
one for $125, and one for $682, which were paid by the bank and 
charged to him on March 16, 1927, which was the date on which the 
note was given; the check for $125 being in favor of J. O. Thomas, 
and the one for $682 being in favor of the bank—Clemons presumably 
drawing the cash, Barnes stating that he owed the bank nothing. 

Against this, we have the testimony of Mrs. Johnson, who says 
that her husband died in July, after having given this note on March 
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16, and that for several months previous to his death he had been 
gambling and drinking heavily, so much so that she found it neces- 
sary to take charge of his business, and it is admitted that within 
the six months prior to his death he had lost approximately $1,800 in 
gambling houses, and that prior to that time he had been a lender, 
not a borrower, of money. 

Joe Maggio, an employee and close friend of the deceased, testi- 
fied that he had often gone, not only to the ‘‘Campbell’s Club,’’ 
but to other gambling houses, and carried the deceased away. Both 
Mrs. Johnson and Maggio testified that the deceased was in the 
habit of drawing checks to pay gambling debts, some of them payable 
to persons he did not owe, in order to keep his wife from knowing 
that he had lost at gambling. 

Albert Winbarg testified that at one time he had a note signed 
by the deceased, payable to E. E. Hawkins, who, it seems, ran a 
gambling house, and that deceased paid the note by installments. 

George Himel, assistant cashier of the bank, testified that the 
deceased made a deposit in his bank on March 14, and on the 16th, 
but did not state the amounts. According to the books of the bank, 
deceased had an overdraft of $100.60 on March 1, a balance of 
$125.42 on April 1, and a balance of $221.18 on March 16, the day 
the note was given, and on that day the bank paid his checks, total- 
ing $121.28. The books further show that on April 9 deceased had a 
balance of $5,221.32, which seems to have been the proceeds of a 
loan from the Merchants’ & Farmers’ Bank. 

Plaintiff called E. E. Hawkins, who conducted a gambling house 
known as the ‘‘Columbia Social Club,’’ out five miles from the city. 
He testified that on Saturday, March 12, 1927, four days before 
deceased signed the note in controversy, he lost $558.75 at a game 
at his (Hawkins’) place, and that three or four days later he paid 
the amount. This is the exact amount which plaintiff says he loaned 
deceased, and for which he took his note. 

We have referred to and given in substance the testimony of 
every witness who took the stand. Considering all of it, our con- 
clusion is that Johnson, the deceased, lost at the ‘‘Columbia Social 
Club’”’ in a gambling game, and that Clemons, the plaintiff, loaned 
him the money with which to pay that debt, and took the note in 
controversy. 

While Clemons is a gambler and conducted a gambling game at 
‘‘Campbell’s Club,’’ he had no connection whatever with the club 
or the game in which deceased lost the money. The consideration 
for the note was money loaned. The debt due Clemons by the de- 
ceased was therefore valid. 

If Clemons had won the money from Johnson, the consideration 
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of this note would be invalid, for ‘‘the law grants no action for the 
payment of what has been won at gaming or by a bet, except for 
games tending to promote skill in the use of arms, such as the exercise 
of the gun and foot, horse, and chariot racing.’’ C. C. art. 2983. 

The fact that plaintiff loaned deceased money with which to pay 
a gambling debt, with which plaintiff was in no way connected, does 
not render a note given for the money loaned void for the want of 
consideration. The consideration for the note sued on was money 
loaned, and the note is valid. 

The judgment appealed from is correct, and is therefore affirmed, 
with costs in both courts. 


SURETY ON DEPOSITARY BOND NOT LIABLE 





City of Aberdeen v. National Surety Co. Supreme Court of 
Washington, 275 Pac. Rep. 62 





The surety on a depositary bond is not liable to a city for 
funds lost through failure of the depositary, where the funds 
are represented by a time certificate of deposit. Such a transaction 
constitutes a loan and is in violation of the Constitution of the 
State of Washington. 


Actions by the city of Aberdeen and another against the National 
Surety Company and against the Royal Indemnity Company, which 
were consolidated. From the judgment, defendants appeal. Reversed. 

Caldwell & Lycette, of Seattle, for appellants. 

E. E. Boner, of Aberdeen, for respondents. 


FRENCH, J.—The facts in this ease to all intents and purposes 
are not in dispute, and show that in 1922 the finance committee of 
the city council of the city of Aberdeen decided to invest $10,000 
of the city’s funds, and pursuant to this decision, the city treasyrer 
was authorized to go to the bank and see if the bank would accept 
time deposits. In December, 1922, the original time deposit in the 
sum of $10,000 was placed in the Hayes & Hayes bank, and it had 
been renewed every six months down until the bank failed. 

The court found: 


‘‘That on or about the 7th day of February, 1927, the said Hayes 
& Hayes, Bankers, Inc., failed and all of its assets were taken over 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 167. 
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for liquidation by the supervisor of banking of the State of Washing- 
ton, pursuant to law; that on the said 7th day of February, 1927, 
said City of Aberdeen and its treasurer had on deposit in Hayes & 
Hayes, Bankers, Inc., moneys and funds of said city in the total 
sum of $149,471.84; that said sum was deposited by the city and its 
treasurer in such manner that there was credited to the plaintiff, 
Floyd A. Vammen, as city treasurer, as an open account subject 
to check, $138,886.40; special account subject to check $246.25; ac- 
erued interest on the checking account $45.89, and time deposit cer- 
tificate No. 26161 for $10,000.00; accrued interest on said time certifi- 
cate of deposit No. 26161 of $41.11; and a demand eertificate of 
deposit No. 43377 for $252.19. 


s 5 ~<4 


5. That all of these funds with the exception of the item of 
$10,000.00 and acerued interest, were subject to cheek; that the 
item of $10,000.00 was a six months’ time deposit; at the time of 
making the deposit the plaintiff, city treasurer, took from the bank 
the time deposit certificate a copy of which certificate is herein marked 
Exhibit ‘A.’ 

‘*7, That thereafter the defendant and the other depositary com- 
panies made arrangements to take up their proportionate shares of 
the deposits subject to check, but the defendant, National Surety 
Company, and the Royal Indemnity Company have refused to pay 
any portion or proportion of the $10,000.00 time deposit and _ its 
accrued interest of $41.11.’’ 


Pursuant to section 5572, Rem. Comp.. Stats., which reads as 
follows: ‘‘Before any such designation shall entitle the treasurer 
to make deposits in such bank or banks, the bank or banks so desig- 
nated shall within ten (10) days after the same is filed with the 
comptroller or town clerk, file with the comptroller or town clerk 
of such city or town a surety bond to such city or town in the maxi- 
mum amount of deposits designated by said treasurer to be carried 
in such bank, or in lieu thereof shall deposit with the treasurer good 
and sufficient municipal, school district, county or state bonds, or 
warrants, or United States Bonds, or local improvement bonds, or 
warrants, or public utility bonds, or warrants issued by or under 
authority of any municipality of this state upon which interest or 
principal is not in default at the time of such deposit, or first mortgage 
railroad bonds listed on New York stock exchange, conditioned for the 
prompt payment thereof on checks duly drawn by the treasurer, which 
surety bonds or security shall be approved by the mayor and comp- 
troller or town clerk of said city or town, and such banks shall also at 
the same time file with said comptroller or town clerk a contract 
with said city or town wherein said bank shall agree to pay not less 
than two per centum on the average daily balances where such balances 
exceed one thousand ($1,000) dollars of all municipal funds kept 
by such treasurer in said bank, while acting as such depositary; 
such payments to be made monthly to said city or town while said 
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deposits continue in said depositary; said contract shall run to said 
city or town and be in such form as shall be approved by the treas- 
urer, mayor and corporation counsel’’—the Royal Indemnity Company 
and the National Surety Company each issued depositary bonds, 
both of said bonds being executed after the year 1922 when the time 
certificate of deposit was first issued. The condition of each of the 
bonds is practically in the words of the statute, and it is admitted 
by both sides that these bonds were given as statutory bonds, and 
that the conditions of the statute must govern. 

The real question in this case is whether or not funds placed by 
the treasurer in a bank on a time certificate of deposit, drawing 
interest and not subject to check, are protected by depositary bonds 
given pursuant to the above-quoted statute. 

It will be conceded that municipal corporations have only the 
powers conferred by statute. A few of our many cases announcing 
that doctrine are: State ex rel. Hill v. Port of Seattle, 104 Wash. 
634, 177 P. 671, 180 P. 137; State ex rel. Port of Seattle v. Superior 
Court, 93 Wash. 267, 160 P. 755, L. R. A. 1917B, 354. It must 
also be conceded that a municipal corporation is prohibited by our 
Constitution from loaning money. Article 8, §7, of our state Consti- 
tution, provides: ‘‘No county, city, town, or other municipal corpora- 
tion shall hereafter give any money or property, or loan its money 
or ecredit,’’ ete. 

Depositing public funds in a bank on account, subject to check, 
is merely placing the funds where they may be safely kept (Bardsley 
v. Sternberg, 18 Wash. 612, 52 P. 251, 524); but the buying of 
interest-bearing time certificates of deposit, not subject to check, 
and not subject to withdrawal, creates an entirely different situation. 

Rem. Comp. Stats. § 3520, reads as follows: ‘‘Where in a bill 
drawer and drawee are the same person, or where the drawee is a 
fictitious person, or a person not having capacity to contract, the 
holder may treat the instrument, at his option, either as a bill of 
exchange or a promissory note.’’ Section 3574, Rem. Comp. Stats., 
reads as follows: ‘‘A negotiable promissory note within the meaning 
of this act is an unconditional promise in writing made by one person 
to another signed by the maker engaging to pay on demand, or at 
a fixed or determinable future time, a sum certain in money to order 
or to bearer. .’ Section 3575 reads: ‘‘A check is a bill of ex- 
change drawn on a bank, payable on demand. Pas 

A certificate of deposit is in effect and may be defined as a receipt 
of a bank or banker and framed in such form as to constitute a 
promissory note payable to the depositor or his order. City of 
Poeatello v. Fargo, 41 Idaho, 432, 242 P. 297. See, also, State v. 
Patch, 21 Mont. 534, 55 P. 108; Kavanagh v. Bank of America, 239 
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Ill. 404, 88 N. E. 171; Clemens v. Stanton, 61 Wash. 419, 112 P. 494. 

In State v. Garland, 65 Wash. 666, 118 P. 907, this court held, 
in effect, that a certificate of deposit was a check; but a careful 
examination of that case will show that it was a demand certificate 
of deposit, and the court there held that when it was indorsed it 
became, by the act of indorsement, in effect, a check. When money 
is deposited subject to check it is only a temporary disposition of 
the money by placing it in the bank for safekeeping, and it is not 
in any sense a loan. In re Law’s Estate, 144 Pa. 499, 22 A. 831, 14 
L. R. A. 103. But where money is left for a fixed time at interest 
it becomes to all intents and purposes a loan. State v. McFetridge, 
84 Wis. 473, 54 N. W. 1, 998, 20 L. R. A. 223; In re Law’s Estate, 
supra; City of Pocatello v. Fargo, supra. 

The certificate of deposit as given in this case reads as follows: 


‘Time Certificate of Deposit. 
‘*No. 26161. 
‘““Hayes & Hayes, Bankers 98-29 
‘‘Aberdeen, Washington, January 3rd, 1927. 

‘*Floyd A. Vammen, City Treasurer, has deposited in this bank 
$10,000.00 payable to the order of the City of Aberdeen. Ten Thou- 
sand Dollars, in current funds on the return of this certificate properly 
endorsed, six months after date, with interest at four per cent. 
per annum. 

‘*No interest after maturity. 
“W. J. Patterson, 
“By F. Eljenholm. 
‘‘Not subject to check.’’ 


While it is true that universal banking usage and custom generally 
recognize that interest-bearing time deposits are transactions peculiar 
to the banking business, and are not, perhaps, commonly understood 
and altogether treated as loans, yet, in this case, the statute provides 
(and the conditions of the bonds follow the statute) for the ‘‘ prompt 
payment thereof on checks duly drawn by the treasurer.’’ This 
money, by the express terms of the instrument evidencing its receipt 
by the bank, was not subject to check or withdrawal at the time 
the bank closed its doors. It may have, and would at some future 
time, ripen into a deposit subject to check, but that contingency would 
not have happened for a number of weeks after the so-called default. 

Not only did the relation of debtor and creditor exist by the 
very terms of the instrument evidencing that fact, but the debt was 
not due and payable until a future fixed date, and was clearly a 
transaction prohibited by our constitutional provisions above quoted. 

In construing the law relative to county depositaries, and which 
law is practically identical with the one here in question, this court, 
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in State ex rel. Port of Seattle v. Gaines, 109 Wash. 196, 186 P. 257, 
said: ‘‘The purpose of this act was to furnish a safe place for the 
keeping of public funds, make the manner of such banking uniform 
among all the county treasurers, stop the common evil and perilous 
practices of such treasurers in doing their own banking in their 
own way. ar 

And again, in the same ease, referring to county treasurers 
generally: ‘‘If they cannot bank under the terms of this act they 
cannot bank at all.’’ 

We think it is clearly apparent that this deposit was an illegal 
deposit, one prohibited by the Constitution of this state and by the 
laws of this state; that it is not within the terms of the bond or of 
the statute, in that it is, in legal effect, a loan or investment. 

Judgment reversed. 


COLLECTING BANK TAKING DRAFT FOR 
CHECK 





Parvin v. Midland National Bank & Trust Co. of Minneapolis, 
Supreme Court of Minnesota, 224 N. W. Rep. 147 





The defendant bank received from the plaintiff a draft on 
a produce dealer for collection, presented it and received a check 
for the amount. ‘The bank then forwarded its own draft to the 
plaintiff; but the next morning the produce dealer stopped payment 
on his check, claiming that it had been given by mistake, where- 
upon the defendant bank stopped payment on its draft. It was 
held that the defendant was not liable to the plaintiff on the 
draft. The rule that collections should be made in cash only 
does not apply in a ease of this kind. This rule has reference 
to a case where the check or draft received by the collecting 
bank cannot be collected because of the failure of the party issuing 
It. 


Action by W. R. Parvin against the Midland National Bank & 
Trust Company of Minneapolis. Judgment for plaintiff notwith- 
standing the verdict, and defendant appeals. Reversed. 

Allen & Fletcher and Thomas Vennum, all of Minneapolis, for 
appellant. 

Devaney & Edwards and R. V. Gleason, all of Minneapolis, for 
respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 255. 
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TAYLOR, C.—Action on a draft issued by defendant; verdict 
for defendant; and judgment entered for plaintiff notwithstanding the 
verdict. Defendant appealed. 

The draft was issued to the Parvin-Scharer Company of Kansas 
City, Mo., and was transferred by that company to plaintiff, its 
president and principal stockholder. For brevity we shall use the 
term plaintiff whether referring to plaintiff or his company, as 
plaintiff conducted the transaction on behalf of the company and now 
stands in the shoes of the company. 

Plaintiff shipped a carload of Mexican circle tomatoes to the 
Morris Fruit & Produce Company of Minneapolis, which arrived 
at Minneapolis over the Rock Island railroad on April 15, 1926. 
The representative of the Morris Company, accompanied by plaintiff’s 
broker who had made the sale, inspected the tomatoes in the car 
on the railroad track and refused to receive them on the ground 
that they were damaged to such an extent that they were not market- 
able. Another company had shipped a earioad of the same kind of 
tomatoes and containing the same quantity to the Morris Company 
which arrived at Minneapolis over the same railroad at about the 
same time as plaintiff’s carload. The Morris Company inspected 
these tomatoes and accepted them. Plaintiff mailed to defendant a 
draft on the Morris Company payable to defendant for the price of 
plaintiff’s tomatoes, inclosed therewith an order directing the rail- 
road company to deliver the tomatoes to the Morris Company, and 
requested defendant to collect the draft, deliver the order and remit 
the proceeds of the draft. Defendant delivered the draft and the 
order to the Morris Company, and received the check of that company 
upon another bank for the amount of the draft. That same afternoon 
defendant mailed to plaintiff at Kansas City its own draft upon a 
Chicago bank for the amount of the plaintiff’s draft. The next 
morning the Morris Company returned plaintiff’s draft and order 
to defendant, and notified defendant that it had stopped payment 
of the check given to defendant for the reason that plaintiff’s 
tomatoes had been rejected as unmarketable and that the check had 
been given in the mistaken belief that it was for the other carload 
of tomatoes. Defendant immediately wired the plaintiff that pay- 
ment of the Morris check had been stopped because issued under 
a mistake, to return the defendant’s draft, and that defendant had 
stopped payment of the draft. Defendant’s draft was then in the 
mails. When it arrived plaintiff deposited it in a Kansas City bank 
which sent it to Chicago, where payment was refused and the draft 
protested. The suit is upon this draft. 

Plaintiff contends that defendant as its collecting agent was with- 
out authority to accept anything except money in payment of plain- 
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tiff’s draft and that in accepting the check of the Morris Company 
defendant became liable to plaintiff the same as if it had collected 
the money, citing Hommerberg v. State Bank of Slayton, 170 Minn. 
15, 212 N. W. 16; and Federal Reserve Bank v. Malloy, 264 U. S. 
160, 44S. Ct. 296, 68 L. Ed. 617, 31 A. L. R. 1261. This may be 
conceded. Plaintiff further contends, in substance, that the action of 
defendant in mailing to plaintiff its own draft on a Chicago bank 
constituted a payment to defendant of the amount collected. We 
are unable to assent to this proposition. If the Chicago bank had 
become insolvent before presentation of the draft, plaintiff would 
hardly claim that the loss should be borne by plaintiff and not 
by defendant. In 30 Cye. 1194, it is said: ‘‘In the absence of 
an agreement between the parties that it is to be received as payment 
the common law rule which prevails in England and has been adopted 
without question in nearly all of the states in this country is that 
a draft or bill of exchange, acceptance, order, or promissory note 
of the debtor is not a payment or an extinguishment of the original 
demand.’’ Numerous eases are cited. This rule has been adopted 
and uniformly followed in this state. Johnson vy. First State Bank, 
144 Minn. 363, 175 N. W. 612, 9 A. L. R. 960; First National Bank 
v. McConnell, 103 Minn. 340, 114 N. W. 1129, 14 L. R. A. (N. S.) 
616, 123 Am St. Rep. 336, 14 Ann. Cas. 396; McFadden v. Follrath, 
114 Minn. 85, 1380 N. W. 542, 37 L. R. A. (N. 8S.) 201. Other cases 
applying the same principle are cited in Dunnell Minn. Dig. §§ 7444, 
7445, 7446. Where a debtor gives his own check or draft to a 
creditor, it does not operate as a payment of the debt until the check 
or draft is paid, unless an agreement to the contrary be shown. As 
we view this case the mailing of the draft to plaintiff did not have the 
effect of payment to plaintiff, and defendant having stopped payment 
of the draft is to be considered as standing in the position of an 
agent who has received money for his principal which he refuses to 
turn over to him. Where money is paid to an agent for his principal 
by mistake and the payer notifies the agent of the mistake and 
claims the money while it remains in the hands of the agent, the 
agent becomes liable therefor to the payer and cannot thereafter 
be required to pay it to his principal. 2 C. J. 821, and cases cited 
in note 46; Shepard v. Sherin, 43 Minn. 382, 45 N. W. 718; Kremer 
v. Lewis, 137 Minn. 368, 163 N. W. 732, par. 5 of opinion and cases. 
cited. 

The case was submitted to the jury fairly. The jury by their 
verdict necessarily found that the Morris Company had rejected 
plaintiff’s tomatoes; that it was justified in rejecting them; and that 
it gave its check to defendant in the mistaken belief that it was 
paying for a carload which had been accepted. The verdict is sus- 
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tained by ample evidence. These facts together with other admitted 
facts show that plaintiff is not entitled to recover, because not en- 
titled to the money represented by the draft. 

It follows that the judgment must be and is reversed. 


NOTE NOT MADE VOID BY ADDITION OF 
WORDS “WITH INT.” 





Falvo v. Provenga, Oneida, New York, County Court, 233 N. Y. 
Supp. 653 





A banker discounting a non-interest-bearing note for the payee 
made thereon the notation ‘‘with int.,’? merely to indicate that 
the payee was to pay interest on the amount of the note, and 
without any fraudulent intent. It was held that this did not 
amount to an alteration such as would vitiate the note and pre- 
vent the payee from subsequently enforcing it against the makers. 


Action by John B. Falvo against Edward J. Provenga and another. 
On the named defendant’s motion to set aside verdict for plaintiff, 
and for a new trial, under Civil Practice Act, § 549. Denied. 

Maurice Supiro, of Utica, for plaintiff. 

Fred A. White, of Boonville (W. W. Guile, of Utica, of counsel), 
for defendants. 


HAZARD, J.—This action was brought to recover upon a promis- 
sory note for $800, dated October 30, 1927, and which purports to 
have been made by the two defendants to the order of the plaintiff 
and was payable in 90 days after date. The note was not interest 
bearing. The plaintiff testified that he was requested to have the 
note discounted as a matter of accommodation to the makers, who 
wanted to raise $800 upon it; that he went to his bank and procured 
the note to be discounted. Understanding that the makers required 
$800, he was obliged to agree to pay interest on the note. Where- 
upon he testified that the banker made a notation in red ink at the 
end of the note, and following the phrase ‘‘value received’’ of the 
two words ‘‘with int.’’ It is urged upon this motion that this red 
ink notation amounts to a ‘‘material alteration’’ of the note, and 
that therefore the note is void, and the judgment which has been 
rendered for the plaintiff upon it should be set aside. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 59. 
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Of course, there can be no doubt or argument over the propo- 
sition that any material alteration of a written contract or obligation 
will have the effect of voiding it. Negotiable Instruments Law, 
§ 205. The question remains as to whether what occurred, as outlined 
above, constitutes a material alteration. By section 206 of the Nego- 
tiable Instruments Law, any alteration which changes the sum _ pay- 
able either for principal or interest is so considered. See subdivision 
2. However, it seems to me that there remains a serious question as 
to whether the red ink notation, which was made by the banker as 
a memorandum of the fact that Falvo had agreed to pay interest at 
the maturity of the note, should be regarded as any alteration to the 
note itself. It seems to me, looking at the matter in a common sense 
way, that no such conclusion can be reached. Surely the banker, 
who made the red ink notation, had no such intention in mind. Inci- 
dentally, he made, besides the notation referred to above, three or 
four other notations in red ink on the face of the note, a very com- 
mon practice among bank officials and employees, as every one 
familiar with the business must know. It must be kept in mind that 
no effort was made to imitate the handwriting in the body of the 
note, and in all human probability nothing was further from the 
banker’s mind than that he was committing a forgery when he in- 
dorsed the memorandum upon the note. I will admit that the 
practice is not to be commended. On the other hand, when it is done 
in red ink and as a part of the number of indorsements which they 
usually put upon their paper, it must inevitably be harmless. No one 
should endeavor to claim interest on such a note because of such an 
addition. Incidentally, again, the plaintiff has endeavored to do just 
that in this action, as his claim and the demand for judgment con- 
tained in the complaint both claim interest from the date of the note. 
The claim was utterly untenable and was abandoned on the trial. 

Of course, the burden was upon the plaintiff to account for 
the red ink notation, when he endeavored to enforce the note against 
the defendants, and this he did by the testimony referred to above. 
In other words, he showed that the alteration was made by ‘‘a stran- 
ger to it.’’ National Ulster County Bank v. Madden, 114 N. Y. 
280, 287, 21 N. E. 408, 409 (11 Am. St. Rep. 633); Gowdey v. 
Robbins, 3 App. Div. 353, 38 N. Y. 8. 280. It seems to me that, to 
have the effect of destroying the note, the alteration must have been 
made with fraudulent intent. Meyer v. Huneke, 55 N. Y. 412. In 
the case just cited, an offer was made to prove that the addition of 
the words ‘‘with interest’? was done with intent to defraud, and the 
court said: ‘‘We think that the court below should have admitted 
this evidence.’’ Page 416. Further on in the same ease (at page 
419) the court refers to the important element of ‘‘intentionally ex- 
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posed to injury’’ and adds: ‘‘The alteration may have been so skill- 


fully made as to render detection difficult.’’ 

All of these elements are foreign to the case at bar, in which obvi- 
ously no effort was made to deceive anybody. Incidentally, in this 
ease, the words ‘‘with interest’’ are partially erased, and the note as 
set forth in the complaint does not contain those words. It is prob- 
ably true that, if the words in question had been added with any 
fraudulent intent, erasing them would not reinstate the note; but I 
am forced to conclude that the explanation of how those words came 
to have been at one time added to the note is to be regarded, under 
the circumstances of the case, as a satisfactory one. Surely not 
every memorandum which may be indorsed upon a note by bank 
clerks will vitiate it. So far as my observation goes, if such red ink 
notations would have that effect, about 98 per cent., if not 100 per 
cent., of the commercial paper now in banks in this locality would be 
void. It was held in Merchants’ Bank of Canada v. Brown, 86 App. 
Div. 599, 602, 83 N. Y. S. 1037, 1040, that the addition of the in- 
dorser’s address upon the back of a note, following the indorsement, 
was ‘‘a mere memorandum”’ and had no effect upon the note. 

Granting that the addition of the words ‘‘with interest’’ is more 
important than the addition of a maker’s or indorser’s address, still, 
when such an addition is made palpably and obviously as an ex- 
traneous memorandum, I am compelled to believe that it would be 
unjustifiable to hold that such a procedure would destroy the note. 
Incidentally, if it destroyed the note, it would also destroy the origi- 
nal indebtedness for which the note stands (Columbia Distilling Co. 
v. Rech, 151 App. Div. 128, 130, 1385 N. Y. 8. 206), an effect which 
I do not think would be justifiable in this case, especially and particu- 
larly when the notation was made by a third party, wholly on his own 
motion and for his own convenience, and, so far as appears, without 
asking or obtaining the consent of the payee, who was endeavoring to 
realize upon the note the amount which the makers were asking him 
to loan for them. « 

The claim is made on behalf of the plaintiff that, inasmuch as the 
defense which we have been considering above is not pleaded, it 
is not available; but, inasmuch as the note as set forth in the com- 
plaint does not contain the added words, I think this claim is not ten- 
able, but that the defendants might raise upon the trial, when the 
note was produced, the claim that it had been tampered with, and 
have the benefit of such a defense without pleading it, under the cir- 
cumstances. 

The motion to set aside the verdict for the plaintiff will therefore 
be denied. 
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NEGOTIABILITY OF TRADE-ACCEPTANCE 
ARISING OUT OF PURCHASE OF GOODS 





Mercantile Protective Bureau v. Specht, Supreme Court of North 
Dakota, 225 N. W. Rep. 794 





A trade-acceptance is not made nonnegotiable by the clause 
‘‘the obligation of the acceptor hereof arises out of the purchase 
of goods from the drawer.’’ 


Action by the Mercantile Protective Bureau against Frank Specht 
and others, co-partners. Verdict for defendants, and, from a judg- 
ment for plaintiff non obstante, defendants appeal. Affirmed. 

Joseph J. Habiger, of Harvey, for appellants, 

Aloys Wartner, of Harvey, for respondent. 


BIRDSELL, J.—This is an action brought by the plaintiff as 

holder of the following trade acceptance: 
‘Trade Acceptance 

$285.00 April 27, 1927. 

‘*Sixty days after date pay to the order of Farmers’ & Ranchers’ 
Stock Salt Co., Ine. Omaha, Nebr. Two Hundred and Eighty-Five 
Dollars The obligation of the acceptor hereof arises out of the pur- 
chase of goods from the drawer. 
‘*To Wellsburg Supply Store, Wellsburg, No. Dak. 

‘‘Farmers’ & Ranchers’ Stock Salt Co., Ine. 

‘‘By E. M. Bechtelheimer Pres. & Treas.’’ 


The above instrument bore upon its face an acceptance as follows: 


‘*Aecepted April 27, 1927. Bank Farmers’ State Bank. Location 
of Wellsburg, N. D. Acceptor Wellsburg Supply Store, By Frank 
Specht.’’ 


On the back was placed the blank indorsement of the payee. 

At the trial it appeared that the defendant acceptor, soon after 
the acceptance of the instrument, canceled the order for the goods 
for which it had been issued. The court ruled that the instrument 
was nonnegotiable, and submitted the issues to the jury on this theory. 
A verdict was rendered for the defendant. Thereafter the plaintiff 
moved for judgment non obstante, which motion was granted. The 
defendant appeals from the judgment. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 728, 1275. 
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The appellant presents to this court three questions: (1) Is the 
instrument negotiable? (2) Did the plaintiff prove its title? (3) 
Does the evidence present a question of fact for the jury as to 
whether the plaintiff is a holder in due course? These questions will 
be considered in the order stated. 

1. The contention that the instrument is nonnegotiable is founded 
upon the statement ‘‘The obligation of the acceptor hereof arises 
out of the purchase of goods from the drawer.’’ Section 3 of the 
Negotiable Instruments Act (section 6888, Compiled Laws of 1913) 
reads: ‘‘An unqualified order or promise to pay is unconditional 
within the meaning of this chapter, though coupled with: . 
2. A statement of the transaction which gives rise to the instrument. 

.’ The appellant argues that the last-quoted portion of the 
trade acceptance in the instant case is more than a statement of the 
transaction which gives rise to the instrument within the above 
section, the contention being that it contains both a reference to 
the transaction and an additional expression showing an intention 
to qualify the obligation upon the instrument by the terms of the 
contract of purchase; so that there can be no greater obligation to 
pay the instrument than there might be to pay the purchase price. 
Comparison is invited with the case of Fleming vy. Sherwood, 24 N. 
D. 144, 1389 N. W. 101, 43 L. R. A. (N. 8.) 945, in which it was 
held that a statement upon a note referring to the payee’s ownership 
of goods on account of which the note was given and to the contract 
conditions of original sale, with a stipulation that they were not to 
be affected by the acceptance of the note until the receipt of the 
full amount, rendered the note nonnegotiable. 

Referring to the statement in the note involved in the Fleming 
Case, the court said at page 150 of 24 N. D. (139 N. W. 103): ‘‘We 
have in this case, however, something more than the statement of the 
transaction. In fact there is no statement of the transaction at all. 
We have a reference to a transaction and to a contract which may 
be entirely inconsistent with an unconditional promise to pay, and 
an express agreement of reservation of ownership, which in itself 
makes the agreement to pay conditional. The contract disclosed is 
that of a conditional sale, and not of a security transaction.’ 

In the case at bar there is no stipulation in the bill of exchange 
with reference to its effect upon the rights of the parties under any 
other contract. No implication is fairly deducible from the language 
referring to the transaction that the obligation to pay is to be con- 
tingent upon the measure of performance of some other contract. 
The provisions of the Negotiable Instruments Law above referred 
to expressly say that an order to pay is unconditional, though 
eoupled with a statement of the transaction which gives rise to the 
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instrument, and, where such statement, fairly interpreted, does not 
in itself imply that the instrument is only to be paid upon the full 
performance of the contract referred to, a court is not at liberty 
to read such a condition into the instrument. Whenever a transaction 
that may be referred to in an instrument is executory, a situation 
might subsequently arise which would enable the maker or acceptor 
to defend a suit brought by the original payee; but it does not follow 
that every reference in an instrument to an executory transaction, 
out of which it arises, qualifies the promise or order to pay. One 
taking an instrument containing no reference to an executory trans- 
action, but nevertheless having knowledge that it was issued in con- 
nection with such a transaction, does not hold it subject to a defense 
arising later. First National Bank vy. Wallace, 50 N. D. 330, 106 N. 
W. 303. If actual knowledge of a transaction by a purchaser does not 
affect his rights as a holder in due course, it is difficult to see why 
reference in the instrument to the same transaction should be con- 
sidered as qualifying the promise or order to pay. 

Concerning the rights of indorsees of notes given upon executory 
contracts to stand in the position of holders in due course, notwith- 
standing their knowledge of the terms of the contract, this court in 
First National Bank v. Wallace, supra, page 338 of the state reports 
(196 N. W. 306), said: ‘‘It is apprehended that if the endorsees of 
notes given upon executory contracts cannot be holders in due course 
simply because they know the facts. and that under such contracts 
the consideration might wholly or partly fail, business development, 
that must come if at all, with funds procured through the discount of 
such paper, will be materially retarded. If conditions occur, subse- 
quent to the execution of the instrument, that give rise to equities 
in favor of the maker and against the payee, the rule seems to 
be that the maker’s remedy is against the payee. A collateral agree- 
ment that a note shall not be paid if an executory contract forming 
the consideration thereof is not performed, does not affect the rights 
of an endorsee with notice of the agreement so as to deprive him 
of the character of a holder in due course, unless a breach of the 
agreement has occurred and he knows of such breach at the time 
of his purchase. Jennings v. Todd, 118 Mo. 296, 40 Am. St. Rep. 373, 
24 S. W. 148; Miller v. Ottaway, 81 Mich. 196, 8 L. R. A. 428, 21 
Am. St. Rep. 513, 45 N. W. 665; MeNight v. Parsons, 136 Iowa, 390, 
22 L. R. A. (N. 8.) 718, 125 Am. St. Rep. 265, 113 N. W. 858, 15 Ann. 
Cas. 665; A. Marx & Sons v. Frey, 137 La. 948, 69 So. 757; Seeurity 
Trust & Sav. Bank v. Gleichmann, 50 Okl. 441, L. R. A. 1915F, 1203, 
150 P. 908; Moyses v. Bell, 62 Wash. 534, 114 P. 193; Hakes v. 
Thayer, 165 Mich. 478, 131 N. W. 174.’’ 

The question involved in the instant case has not heretofore been 
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decided in this jurisdiction. The decisions in those jurisdictions 
where it has arisen are not harmonious. According to our view, 
both the better reason and the weight of authority uphold the nego- 
tiability of instruments containing recitals similar to that involved 
here. MeCornick & Co. v. Gem State Oil, ete., Co., 38 Idaho, 470, 
222 P. 286, 34 A. L. R. 867; Grinnell Sav. Bank v. Gordon, 195 
Iowa, 208, 191 N. W. 852; Heller et al. v. Cuddy, 172 Minn. 126, 
214 N. W. 924; Farmers’ & Merchants’ Bank v. Nissen, 46 8. D. 
121, 190 N. W. 1014; Wakem v. Schneider et al., 192 Wis. 528, 213 
N. W. 328. This view also, in our opinion, is consonant with former 
decisions of this court upon analogous questions. 

There is no merit in the contention that the plaintiff did not 
prove its title. The record shows that the plaintiff produced the 
instrument and offered it in evidence ‘‘with all of the endorsement 
thereon’’; whereupon the attorney for the defendant stated expressly 
that there was no objection. This was sufficient proof of title, in 
the absence of an objection which the plaintiff might have obviated 
by laying an additional foundation. 

Neither is there merit in the third contention. On the present 
record there is no conflict in the evidence. The plaintiff proved the 
purchase of the acceptance before maturity at the full value less 
a normal discount. There was no notice of any defense nor proof 


of any circumstance sufficient to put the plaintiff on inquiry. There 
is nothing to impugn its good faith. See Heller et al. v. Cuddy, 


supra. 
The judgment appealed from is affirmed. 


SURETY NOT LIABLE ON FIDELITY BOND 


Lamberton Building & Loan Association v. National Surety Co., 
Supreme Court of Minnesota, 225 N. W. Rep. 724 


The surety on the fidelity bond of the treasurer of a corpora- 
tion is not liable for funds deposited by the treasurer in a bank 
selected by the corporation, which funds were lost through the 
failure of the bank. 


Action by the Lamberton Building & Loan Association against the 
National Surety Company. Finding for defendant, and, from an 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 170. 
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order denying its alternative motion for amended findings or a new 
trial, plaintiff appeals. Affirmed. 

John B. La Due, of Lamberton, and A. C. Dolliff, of Redwood 
Falls, for appellant. 

Doherty, Rumble, Bunn & Butler, of St. Paul (R. O. Sullivan, 
of St. Paul, of counsel), for respondent. 


STONE, J.—This action on a bond for the fidelity of one Miesen 
as treasurer of plaintiff corporation was tried without a jury and 
decided below for defendant. Plaintiff appeals from the order deny- 
ing its alternative motion for amended findings or a new trial. 

The bond was in the sum of $5,000 and bound Miesen as principal 
and defendant as surety to reimburse plaintiff ‘‘for any direct loss 
sustained . . . through the failure of the principal to perform faith- 
fully and honestly the duties of any office or position occupied and 
account for all funds and property coming into the hands of the 
principal.’’ The action is to recover $1,072.39 belonging to plaintiff 
which was deposited in the New First National Bank of Lamberton 
in Redwood county. April 26, 1927, that bank went into liquidation. 
There is a finding that all the funds of plaintiff which came into the 
hands of Miesen as its treasurer were ‘‘deposited and kept’’ in the 
New First National Bank of Lamberton ‘‘with the knowledge, consent 
and approval of the plaintiff . . . and that said Miesen made said 
deposits and kept said funds in said bank in good faith and without 
- negligence or fault on his part.’’ 

The argument for plaintiff is that inasmuch as the bond obligated 
Miesen to ‘‘account for all funds’’ coming into his hands it required 
payment from him of the money now in question, and that his 
obligation was not fulfilled and his surety not discharged because 
the money was deposited in a depository chosen by the corporation. 
Plaintiff would have us construe the bond as one of indemnity against 
loss of money, even one occurring through no dishonesty, unfaithful- 
ness or other default on the part of the treasurer himself. We can- 
not go that far. It is ‘‘a settled rule of law’’ that a surety is not 
liable beyond the terms of his contract. Tomlinson v. Simpson, 33 
Minn. 443, 23 N. W. 864. The rule that his undertaking is strictissmi 
juris has been relaxed in accommodation to the evolution of fidelity 
bonds of paid sureties into a species of insurance, bought and paid 
for as such. In cases of ambiguity the contract is construed against 
the insurer. But even a paid surety who issues a bond as a species 
of insurance is entitled to stand on the contract and to have it 
construed reasonably. Fay v. Bankers’ Surety Co., 125 Minn. 211, 
146 N. W. 359 (Ann Cas. 1915C, 688). 
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The argument that Miesen’s obligation to ‘‘account for all funds”’ 
was to pay them to the plaintiff at all hazards and in any event 
ignores the context. The whole obligation was ‘‘to perform faithfully 
and honestly the duties of any office or position occupied and account 
for all funds and property.’’ It was Miesen’s duty to deposit plain- 
tiff’s funds in the depository chosen by it. He would have been guilty 
of breach of duty had he not done so. Miesen himself is not liable 
for any loss arising through the performance of his duty and result- 
ing not from any fault on his part but from the failure of the 
depository chosen by plaintiff. In a similar case ‘it was said that 
a treasurer could not be held liable, because his act in making such 
a deposit was ‘‘fully ratified by the plaintiff.’’ New York, P. & B. 
R. Co. v. Dixon, 114 N. Y. 80, 21 N. W. 110. In such a ease the 
treasurer, having put the company’s money in a depository selected by 
it, is not chargeable with the loss resulting by failure of that de- 
pository. He makes sufficient accounting cf the lost moneys by 
showing that he deposited them where the corporation required them 
to be deposited. Laurel Spring Land Co. v. Fougeray, 57 N. J. Eq. 
318, 41 A. 694. See, also, Booth v. Dexter Steam Fire Engine Co., 
118 Ala. 369, 24 So. 405. The principal fully complied with his bond, 
and faithfully performed his duty to plaintiff. So the decision below 
for defendant surety is right. 

Order affirmed. 





